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________________________ 2013722161STATE OF MICHIGAN : CASE NO: 2013722161INFORMATION
20TH DISTRICT COURT FELONY
3rd JudicialCircuit ______________________

The People of the State of Michigan Offense Information
Police Agency I Report No.

vs B2DH 130020616
THEODORE PAUL WAFER 82-13722161-01 Date of Offense

11/02/2013
Place of Offene,
16812 W OUTER OR, DEARBORN HEIGHTS
Complainant or Victim
RENISHA MARIE MCBRIDE
Complaining Witness
D/SGT STEPHEN GURKA

STATE OF MICHIGAN, COUNTY OF WAYNE
IN THE NAME OF THE PEOPLE OF THE STATE OF MICHIGAN: The prosecuting attorney for this county appears before
the court and informs the ~.ourithat on the date and at the location described above the Defenda?t(s)

COUNT 1: HOMICIDE - MURDER- SECOND DEGREE
did with intent to kill, to do great bodily harm, or to act in wanton and willful disregard of the likelihood that the natural tanden~y
of said ac~would cause death or greet bodily harm, kill and murder one Rertisha Mcbride, said act committed without
premeditation or deliberation; contrary to MCL 750.317. [750 317] I
FELONY Life orany term of years: a defendant may be convicted foreach death arising out of the operation of a vehicle,
vessel, ORV, snowmobile aircraft or locomotive arising out of the same transaction, and the court may order consecutive
sentencing. MCI 769~36;DNA to be taken upon arrest

COUNT 2 I (OMICID( MANSLAUGHTER DEATH BV WEAPON AIMED WITH INTENT BUT ~NITHOUTMAUCE
did wound, maim or injure Rerusha McBride by discharging a firearm that was pointed or aimed in~entionalIybut without malice
at another person, and the wounds. maiming, or injuries resulted in de3th: contrary to MCI. 750.329. [750.329]
FELONY: 15 Years and/or $7,500.00

COUNT 3: WEAPONS FELONY FIREARM
did carry or have in his/her possession a firearm, to-wit. a shotgun, at, the time he/she committed or attempted to commit a
felony, to-wit: murder or manslaughter: contrary to MCL750.227b. (750.227e-A]
FELONY: 2 Years consecutively with ~ preceding any term of imprisonment imposed for the felony or attempted felony
conviction; Mandatory forfeiture of weapon or device ISee MCL 750.239)

Upon conviction of a felony or an attempted felony court shall order 15w enforcement to collect DNA identification profiling
samples.

and against the pc~ceand dignity of the State of Michigan.

Kym Worthy
P38875

11/14/2013 ~

STATi::"OF MICHIGAN 

20TH DISTRICT COURT 
3rd Judicial Circuit 

The People of the Stale of Michigan 

vs 
THEODORE PAUL WAFER 82-13722161·01 

tNFORMATION 
FELONY 

1 o:c::( a:t 

Offense Information 
Police Agency J Rep0rt No. 
B2DH 130020616 
Date of Offense 
11/02/2013 
Pface of Offenn 

2013722161 
CASE NO: 2013722181 

16812 W OUTER DR, DEARBO'N HEIGHTS 
Complainant or Victim , 
RENISHA MARIE. MCBRIDE. 1. 

Complaining Witness . 
[)/SGT STEPHEN GURKA 

STATl: OF MICHIGAN, COUNTY Of WAYNE l 
fN THE NAME OF THE PEOPLE OF THE STATE OF MICHIGAN: The prosecuting attomey fer this county appears before 
the court and informs the court lhal on the date and at the location described above, the Defendaf t(s): 

COUNT 1: HOMICIDE - MURDER ~ SECOND DEGREE I 
did with intent to kill, to do great bodily harm, or to act in wanton and willful disregard of the likelihood that the natural tendenc.-y 
of said act would cause death or great bodily harm, kill and murder one ReniSha McBnde, said ad committed without 
premeditation or deliberation; contrary to MCL 750.317. [750 317] I 
F'ELONY· Life or any t('..rm of ye.:trs: a defendant may be convicted for each death arising out of t~e operation of a vehicle, 
vessel, ORV, snowmobile, aircraft or locomotive arising out of the same transaction, and the court may order consecutive 
sentencing. MCL 769,36; DNA to be taken upon arrest l 

- I 
COUNT 2: MOMICIDI:: - MANSLAUGHTER· DEATH BY WEAPON AIMED WITH INTENT BUT rv'ITHOUT MALICE 
did wollnd, maim or injure Renisha Mc8riae by discharging a firearm that was pointed or aimed i~entionany but without malice 
at another person, and the wounds, maiming. or injuries resulted in death: contrary to MCL 750.329. [750.329] 
FELONY: 15 Years and/or $7,500.00 I 
COUNT 3: WEAPONS • FELONY FIREARM i 
did carry or hiive in his/her possession a firearm, to-wit. a shotgun, al the lime he/she committed or attempted to commit a 
felony, to-wit murder or manslat19hter: eontrAry to MCL 750.227b. [750.2278-A} I 
FELONY: 2 Years consecutively with g preceding any term or imprisonment imposed for the fAlony or attempted felony 
conviction; Mandatory forf~iture of we3pon or device (See MCL 750.239} ! 

I Upon conviction of a felony or an attempted felony court shall ordar law e11to,cement ro collect ONA identification profiling 
~•- I 

' 
and against the peace and dignity ot the State of Michigan. 

. 11/14/2013 
O:ile 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



S
i minutes. So be back at 1:30.

2 DEPUTY: All rise for the jury.

3 (At 12:30 p.m., off the record)

4 (At 1:17 p.m., on the record)

5 COURT CLERK: Okay. Were here to discuss final

6 proposed jury instructions. I dont see the red books in

7 front of you. Have you guys been provided with the Courts

8 proposed instructions?

9 MS. CARPENTER: No.

10 THE COURT: Okay. Thats step 1. Give me a second.

11 (At 1:17 p.m., brief pause off the record)

12 (At 1:18 p.m., on the record)

S
13 THE COURT: Do you want to approach.

14 (At 1:18 p.m., conference at bench/off the record)

15 THE COURT: Give me one second before we get into

16 them. And you can certainly take your time. But my thoughts

17 are, I read today everything through count 3, felony firearm.

18 And then tomorrow we start with closings. And then I read the

19 final five instructions.

20 Does anyone see anything thats not on this list

21 that you wanted in there or anything on the list that you did

22 not want in there?

23 MS. SIRINGAS: Well, number 303 says defendant did

24 not testify, your Honor.

5 25 THE COURT: Oh, of course. Thats going to be
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minutes. So be back at 1:30. 

DEPUTY: All rise for the jury. 

(At 12:30 p.m., off the record) 

(At 1:17 p.m., on the record) 

COURT CLERK: Okay. We're here to discuss final 

proposed jury instructions. I don't see the red books in 

front of you. Have you guys been provided with the Court's 

proposed instructions? 

MS. CARPENTER: No. 

THE COURT: Okay. That's step 1. Give me a second. 

(At 1:17 p.m., brief pause off the record) 

(At 1:18 p.m., on the record) 

THE COURT: Do you want to approach. 

(At 1:18 p.m., conference at bench/off the record) 

THE COURT: Give me one second before we get into 

them. And you can certainly take your time. But my thoughts 

are, I read today everything through count 3, felony firearm. 

And then tomorrow we start with closings. And then I read the 

final five instructions. 

Does anyone see anything that's not on this list 

that you wanted in there or anything on the list that you did 

not want in there? 

MS. SIRINGAS: Well, number 303 says defendant did 

not testify, your Honor. 

THE COURT: Oh, of course. That's going to be 
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S
i removed. Thank you.

2 MS. CARPENTER: Your Honor, I havent had a chance to

3 look at em all yet.

4 THE COURT: Okay. Take your time.

5 MS. CARPENTER: Okay.

6 MR. MUSCAT: I would point out that count 2, suppose

7 to be, its not called involuntary manslaughter. Its

8 statutory manslaughter. I just read it as manslaughter.

9 THE COURT: Thats the way we are going to read it.

10 It was just put on the composite list as involuntary

11 manslaughter. But within the instruction itself it just says

12 manslaughter.

S
13 MS. CARPENTER: Yes.

14 MR. MUSCAT: And within that instruction, it

15 shouldnt, it should read that--when they talk about aiming.

16 It should be at a person. You dont have to prove that the

17 defendant knew who the victim was. And thats based, if you

18 look at the statute. I think its misleading to—

19 THE COURT: Read the instruction that I have and then

20 tell me how you want it changed. Because I dont think, I

21 dont see anything in here that says he had to know who it

22 was.

23 MR. MUSCAT: I dont think--maybe. Lets see. The

24 third element is at the time it went off the defendant was

5 25 pointing it at another person.
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removed. Thank you. 

MS. CARPENTER: Your Honor, I haven't had a chance to 

look at 'em all yet. 

THE COURT: Okay. Take your time. 

MS. CARPENTER: Okay. 

MR. MUSCAT: I would point out that count 2, suppose 

to be, it's not called involuntary manslaughter. It's 

statutory manslaughter. I just read it as manslaughter. 

THE COURT: That's the way we are going to read it. 

It was just put on the composite list as involuntary 

manslaughter. But within the instruction itself it just says 

manslaughter. 

MS. CARPENTER: Yes. 

MR. MUSCAT: And within that instruction, it 

shouldn't, it should read that--when they talk about aiming. 

It should be at a person. You don't have to prove that the 

defendant knew who the victim was. And that's based, if you 

look at the statute. I think it's misleading to-

THE COURT: Read the instruction that I have and then 

tell me how you want it changed. Because I don't think, I 

don't see anything in here that says he had to know who it 

was. 

MR. MUSCAT: I don't think--maybe. Let's see. The 

third element is at the time it went off the defendant was 

pointing it at another person . 
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S
i THE COURT: Okay. Give me a second. I was looking

2 at a different instruction. What are you saying Mr. Muscat?

3 Do you have the statute in front of you? Can you grab that

4 for me.

5 MR. MUSCAT: I

6 THE COURT: I can go in the back and get it.

7 MR. MUSCAT: Yeah.

8 THE COURT: But how are you saying it needs to be

9 changed to conformed to the statute?

10 MR. MUSCAT: How you have it as written Judge. I

ii dont have a copy of that one.

12 THE COURT: Okay.

13 MS. SIRINGAS: I have it right here Mr. Muscat.

14 MR. MUSCAT: Okay.

15 MS. SIRINGAS: The standard.

16 MR. MUSCAT: See, it says third at the time the

17 firearm went off defendant was pointing it at named deceased.

18 THE COURT: This just says at another person.

19 MR. MUSCAT: Right. And thats how it should read.

20 THE COURT: Okay. Thats how I was going to read it.

21 Okay. All right. Then were not putting anything else on the

22 record until they get back.

23 MS. CARPENTER: Well, Judge I wanted to say--

24 THE COURT: Were on the record.

5 25 MS. CARPENTER: Sorry, your Honor. I just had to
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THE COURT: Okay. Give me a second. I was looking 

at a different instruction. What are you saying Mr. Muscat? 

Do you have the statute in front of you? Can you grab that 

for me. 

MR. MUSCAT: I 

THE COURT: I can go in the back and get it. 

MR. MUSCAT: Yeah. 

THE COURT: But how are you saying it needs to be 

changed to conformed to the statute? 

MR. MUSCAT: How you have it as written Judge. I 

don't have a copy of that one. 

THE COURT: Okay. 

MS. SIRINGAS: I have it right here Mr. Muscat. 

MR. MUSCAT: Okay. 

MS. SIRINGAS: The standard. 

MR. MUSCAT: See, it says third at the time the 

firearm went off defendant was pointing it at named deceased. 

THE COURT: This just says at another person. 

MR. MUSCAT: Right. And that's how it should read. 

THE COURT: Okay. That's how I was going to read it. 

Okay. All right. Then we're not putting anything else on the 

record until they get back. 

MS. CARPENTER: Well, Judge I wanted to say-­

THE COURT: We're on the record. 

MS. CARPENTER: Sorry, your Honor. I just had to 
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S
i double check something with the client.

2 THE COURT: Thats fine. As long as youre fine with

3 that.

4 MR. MUSCAT: Judge 1621, state of mind. Referring to

5 state of mind. Dangerous weapon.

6 THE COURT: Okay. Give me a moment. Thats not on

7 there?

8 MS. SIRINGAS: Nope.

9 (At 1:26 to 1:27 p.m., pause on the record)

10 THE COURT: Okay. Ms. Carpenter.

11 MS. CARPENTER: Yes, your Honor.

12 THE COURT: Any additional instructions or

13 instructions you have issues with?

14 MS. CARPENTER: Yes.

15 THE COURT: Go right ahead.

16 MS. CARPENTER: Theres two additional instructions.

17 Ones a special instruction. And one is 7.l6A. The rebuttal

18 for presumption.

19 THE COURT: Do you have a prepared special

20 instruction?

21 MS. CARPENTER: I dont. I didnt prepare it. But I

22 can tell you what Id like it read. And I can go type it up

23 upstairs real fast.

24 Your Honor, the special instruction I am requesting

5 25 for the defense is based on the Michigan Supreme Court case.
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double check something with the client. 

THE COURT: That's fine. As long as you're fine with 

that. 

MR. MUSCAT: Judge 1621, state of mind. Referring to 

state of mind. Dangerous weapon. 

THE COURT: Okay. Give me a moment. That's not on 

there? 

MS. SIRINGAS: Nope. 

(At 1:26 to 1:27 p.m., pause on the record) 

THE COURT: Okay. Ms. Carpenter. 

MS. CARPENTER: Yes, your Honor. 

THE COURT: Any additional instructions or 

instructions you have issues with? 

MS. CARPENTER: Yes. 

THE COURT: Go right ahead. 

MS. CARPENTER: There's two additional instructions. 

One's a special instruction. And one is 7.16A. The rebuttal 

for presumption. 

THE COURT: Do you have a prepared special 

instruction? 

MS. CARPENTER: I don't. I didn't prepare it. But I 

can tell you what I'd like it read. And I can go type it up 

upstairs real fast. 

Your Honor, the special instruction I am requesting 

for the defense is based on the Michigan Supreme Court case. 
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S
i Which is unpublished. From 2011. People versus Richardson.

2 I can give you a copy of it I have here.

3 THE COURT: Sure.

4 MS. CARPENTER: Lets see. Its decided July 27,

5 2010. And the cite is 2010 Mich App. And than I just have

6 left-—oh, Ill give the number of the case, 291 617.

7 And in this case, in People versus Richardson it was

8 exactly this type of case. Self-defense. Shooting. And it

9 was on the porch. And they said the jury was in fact in

10 formed that the person attached in his or her home had no duty

ii to retreat.

12 And that one is clear. And its in there. Its

S
13 also instructed that a persons porch is considered part of

14 his or her home. Thats what I want the special jury

15 instruction just to read.

16 A persons porch is considered part of his or her

17 home. And thats it. Oh, and Ill hand you this case, your

18 Honor.

19 THE COURT: Thank you. Okay. Lets address, any

20 issue with 7.i6A coming in.

21 MS. SIRINGAS: Yes, your Honor

22 THE COURT: And what is that?

23 MS. SIRINGAS: There is no evidence to support it.

24 If you look at the instruction you have to have both A and B.

5 25 Theres no evidence to support that Renisha McBride was
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Which is unpublished. From 2011. People versus Richardson. 

I can give you a copy of it I have here. 

THE COURT: Sure. 

MS. CARPENTER: Let's see. It's decided July 27, 

2010. And the cite is 2010 Mich App. And than I just have 

left--oh, I'll give the number of the case, 291 617. 

And in this case, in People versus Richardson it was 

exactly this type of case. Self-defense. Shooting. And it 

was on the porch. And they said the jury was in fact in 

formed that the person attached in his or her home had no duty 

to retreat. 

And that one is clear. And it's in there. It's 

also instructed that a person's porch is considered part of 

his or her home. That's what I want the special jury 

instruction just to read. 

A person's porch is considered part of his or her 

home. And that's it. Oh, and I'll hand you this case, your 

Honor. 

THE COURT: Thank you. Okay. Let's address, any 

issue with 7.16A coming in. 

MS. SIRINGAS: Yes, your Honor 

THE COURT: And what is that? 

MS. SIRINGAS: There is no evidence to support it. 

If you look at the instruction you have to have both A and B. 

There's no evidence to support that Renisha McBride was 

105 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



S
i breaking and entering into that house.

2 Both of those have to exist for the instruction to

3 be relevant. And that was the difference that, you know, the

4 statute says both of them have to exist. Not that the

5 defendant reasonably believed that she was breaking and

6 entering.

7 But in fact that she was, in fact, breaking and

8 entering into that house. Theres no evidence that she ever,

9 if you look at the breaking and entering instruction; it talks

10 about that you have to not only have breaking potentially.

ii That the screen door was off.

12 There was never any attempt or any evidence exist

S
13 that she attempted to enter through that area. That she

14 attempted to put any part of her body through any part of his

15 house. So theres no evidence of breaking and entering as

16 required by the statute. And both of those things, both of

17 these conditions have to exist in order for this instruction

18 to be relevant.

19 THE COURT: Okay. Im reading the instruction. And

20 it says choose either A or B or both.

21 MS. SIRINGAS: Yeah. Thats why--it was amended

22 cause the statute required; it was just amended because-—well,

23 in speaking with Mr. Baughman, we caught that the statute is

24 different than the actual instruction. And I have for the

5 25 Court an amended instruction that was just adopted yesterday
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breaking and entering into that house. 

Both of those have to exist for the instruction to 

be relevant. And that was the difference that, you know, the 

statute says both of them have to exist. Not that the 

defendant reasonably believed that she was breaking and 

entering. 

But in fact that she was, in fact, breaking and 

entering into that house. There's no evidence that she ever, 

if you look at the breaking and entering instruction; it talks 

about that you have to not only have breaking potentially. 

That the screen door was off. 

There was never any attempt or any evidence exist 

that she attempted to enter through that area. That she 

attempted to put any part of her body through any part of his 

house. So there's no evidence of breaking and entering as 

required by the statute. And both of those things, both of 

these conditions have to exist in order for this instruction 

to be relevant. 

THE COURT: Okay. I'm reading the instruction. And 

it says choose either A or B or both. 

MS. SIRINGAS: Yeah. That's why--it was amended 

cause the statute required; it was just amended because--well, 

in speaking with Mr. Baughman, we caught that the statute is 

different than the actual instruction. And I have for the 

Court an amended instruction that was just adopted yesterday 
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S
i based on our showing to the Court, I mean, showing to the jury

2 committee that it was wrong.

3 THE COURT: Okay.

4 MS. SIRINGAS: Its inconsistent with—-

5 MS. CARPENTER: And your Honor, I would like to put

6 on the record.

7 THE COURT: Go ahead.

8 MS. CARPENTER: Defense has no knowledge of this.

9 The Prosecutor went out on there own to contact the committee

10 who does jury instructions an they changed it based on this

ii case. And based on the Prosecutor calling them.

12 That should have been done way in advance. Before I

S
13 gave to the Prosecutors my arguments of the jury instructions

14 which was clear before I used it in opening. The Prosecutor

15 saw em and clear it. You saw em and cleared it.

16 The only problem was you all thought I was arguing

17 to much about em. But nobody said, Ms. Carpenter you

18 shouldnt bring 7.16A in front of the jury in opening because

19 were gonna call a committee and make em change it. And then

20 make it so you cant use it.

21 Yeah, and did the committee comply with the Court

22 order. What shows that the jury instruction was amended

23 already. And when, you know there--okay.

24 THE COURT: Yes. It says this instruction was

5 25 amended affective immediately under MCR l.201D without prior
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based on our showing to the Court, I mean, showing to the jury 

committee that it was wrong. 

THE COURT: Okay. 

MS. SIRINGAS: It's inconsistent with--

MS. CARPENTER: And your Honor, I would like to put 

on the record. 

THE COURT: Go ahead. 

MS. CARPENTER: Defense has no knowledge of this. 

The Prosecutor went out on there own to contact the committee 

who does jury instructions an they changed it based on this 

case. And based on the Prosecutor calling them. 

That should have been done way in advance. Before I 

gave to the Prosecutor's my arguments of the jury instructions 

which was clear before I used it in opening. The Prosecutor 

saw 'em and clear it. You saw 'em and cleared it. 

The only problem was you all thought I was arguing 

to much about 'em. But nobody said, Ms. Carpenter you 

shouldn't bring 7.16A in front of the jury in opening because 

we're gonna call a committee and make 'em change it. And then 

make it so you can't use it. 

Yeah, and did the committee comply with the Court 

order. What shows that the jury instruction was amended 

already. And when, you know there--okay. 

THE COURT: Yes. It says this instruction was 

amended affective immediately under MCR 1.201D without prior 
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S
i publication under MCR 2.512D. Because the instruction was

2 clearly erroneous. And the committee determined that

3 immediate action was necessary.

4 MS. CARPENTER: Based on the Prosecutors in this case

5 calling them. Thats not fair. Due process rights are

6 violated. They cant say, okay it can be used in opening.

7 Were gonna go change the rules behind your back.

8 Get it changed. Now you cant use anything. I think were

9 still entitled even if you think its and. Theres still

10 enough. And Ill wait for that argument before.

11 THE COURT: Okay.

12 MS. CARPENTER: Or later.

S
13 THE COURT: I dont know if thats a valid argument.

14 To say that you made it, you argued it in opening to therefore

15 they have to get the instruction. If there wasnt any self-

16 defense presented, I wouldnt be giving that instruction

17 either. Despite the fact that you argued it in opening.

18 MS. CARPENTER: Well.

19 THE COURT: But I am going to give it since the

20 evidence was presented. But right now my interest is just in

21 doing whats right. So if this is warranted lets-

22 MS. CARPENTER: Your Honor, if it warranted-

23 THE COURT: Go ahead.

24 MS. CARPENTER: --I put my objection on the record.

5 25 Ill move on. I would ask for 7.l6A. And if you need to
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publication under MCR 2.512D. Because the instruction was 

clearly erroneous. And the committee determined that 

immediate action was necessary. 

MS. CARPENTER: Based on the Prosecutors in this case 

calling them. That's not fair. Due process rights are 

violated. They can't say, okay it can be used in opening. 

We're gonna go change the rules behind your back. 

Get it changed. Now you can't use anything. I think we're 

still entitled even if you think it's and. There's still 

enough. And I'll wait for that argument before. 

THE COURT: Okay. 

MS. CARPENTER: Or later. 

THE COURT: I don't know if that's a valid argument. 

To say that you made it, you argued it in opening to therefore 

they have to get the instruction. If there wasn't any self-

defense presented, I wouldn't be giving that instruction 

either. Despite the fact that you argued it in opening. 

MS. CARPENTER: Well. 

THE COURT: But I am going to give it since 

evidence was presented. But right now my interest is 

doing what's right. So if this is warranted let's­

MS. CARPENTER: Your Honor, if it warranted­

THE COURT: Go ahead. 

the 

just in 

MS. CARPENTER: --I put my objection on the record. 

I'll move on. I would ask for 7.16A. And if you need to 

108 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



S
i change it, 1, chose both A and B, 1A and B thats okay.

2 Theres evidence to support both in this case. Sufficient

3 evidence.

4 MS. SIRINGAS: The jury instruction is very clear

5 that its both. We had a brief that we had prepared for the

6 Court that says, if it---theres, its--in the past jury

7 instructions have been wrong. The governing, its the statute

8 that governs what gets before the jury.

9 THE COURT: Yes. I know.

10 MS. SIRINGAS: The statute clearly says both. So we

11 have the brief to go with that. Just because the jury

12 instruction was wrong.

S
13 But we were able to, you know, change that

14 instruction because it was so obviously wrong. To correct it

15 and reflect what the law requires. And there is no evidence

16 of breaking and entering.

17 The testimony here has been clear. No one ever

18 entered his house. No one ever put any hands--I mean,

19 everybody agrees that there was no evidence of entering.

20 And if you look at the instruction for breaking and

21 entering, thats what it requires. It would require both

22 breaking and entering. And so the People object.

23 Theres no evidence on the record. Its not

24 supported by any evidence. And the People object to that

5 25 instruction being given.
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change it, 1, chose both A and B, lA and B that's okay. 

There's evidence to support both in this case. Sufficient 

evidence. 

MS. SIRINGAS: The jury instruction is very clear 

that it's both. We had a brief that we had prepared for the 

Court that says, if it---there's, it's--in the past jury 

instructions have been wrong. The governing, it's the statute 

that governs what gets before the jury. 

THE COURT: Yes. I know. 

MS. SIRINGAS: The statute clearly says both. So we 

have the brief to go with that. Just because the jury 

instruction was wrong. 

But we were able to, you know, change that 

instruction because it was so obviously wrong. To correct it 

and reflect what the law requires. And there is no evidence 

of breaking and entering. 

The testimony here has been clear. No one ever 

entered his house. No one ever put any hands--I mean, 

everybody agrees that there was no evidence of entering. 

And if you look at the instruction for breaking and 

entering, that's what it requires. It would require both 

breaking and entering. And so the People object. 

There's no evidence on the record. It's not 

supported by any evidence. And the People object to that 

instruction being given . 
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S
i MS. CARPENTER: Your Honor.

2 THE COURT: Go ahead.

3 MS. CARPENTER: I would refer you to MCL 780.951,

4 which is—-

5 THE COURT: Is that 751.

6 MS. CARPENTER: Sorry. Its 780.951.

7 THE COURT: Okay. Go ahead.

8 MS. CARPENTER: About, and this is a statute about

9 self-defense. Subsection A, 1A. The individual against whom

10 deadly force or force other than deadly forced is used is in

11 the process of breaking and entering a dwelling or a home

12 invasion.

S
13 THE COURT: Ms. Carpenter I have to stop you right

14 there. Right now our courtroom door is locked. I dont want

15 anyone saying that Im not giving the public access to the

16 courtroom. So just want to give them permission to unlock the

17 door. And then you can continue.

18 MS. CARPENTER: Oh, thats fine.

19 THE COURT: The judges get in trouble for that. So

20 give me one second.

21 MS. CARPENTER: You want to wait for them to come in?

22 THE COURT: No. As long as its unlocked we can

23 continued.

24 MS. CARPENTER: Okay.

25 THE COURT: Go right ahead.
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which is--

MS. CARPENTER: Your Honor. 

THE COURT: Go ahead. 

MS. CARPENTER: I would refer you to MCL 780.951, 

THE COURT: Is that 751. 

MS. CARPENTER: Sorry. It's 780.951. 

THE COURT: Okay. Go ahead. 

MS. CARPENTER: About, and this is a statute about 

self-defense. Subsection A, lA. The individual against whom 

deadly force or force other than deadly forced is used is in 

the process of breaking and entering a dwelling or a home 

invasion. 

THE COURT: Ms. Carpenter I have to stop you right 

there. Right now our courtroom door is locked. I don't want 

anyone saying that I'm not giving the public access to the 

courtroom. So just want to give them permission to unlock the 

door. And then you can continue. 

MS. CARPENTER: Oh, that's fine. 

THE COURT: The judges get in trouble for that. So 

give me one second. 

MS. CARPENTER: You want to wait for them to come in? 

THE COURT: No. As long as it's unlocked we can 

continued. 

MS. CARPENTER: Okay. 

THE COURT: Go right ahead. 
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S
i MS. CARPENTER: So in the process is the requirement

2 under the law. So I would argue that the jury instruction,

3 they would have changed it also. Instead of saying was

4 engaged in the conduct of, in the process of breaking and

5 entering. That should be in this jury instruction.

6 If they had changed it to take away or, they should

7 have changed it to match with the statute. What they did

8 before. Which said in the process of breaking and entering.

9 And do you want me to go over, I dont know where youre

10 ruling on this.

ii THE COURT: Give me one second. Let me go grab that

12 statute.

13 MS. CARPENTER: Okay.

14 (At 1:35 p.m., off the record)

15 (At 1:43 p.m., on the record)

16 THE COURT: My concern, having read the statue as

17 well as the new 7.16A, is that it does require the deceased

18 was breaking and entering. Mr. Wafer was very clear that no

19 one ever entered his home.

20 I read the statute that says in the process of.

21 Which to me means, the process of. Doing something that is

22 actively breaking and entering.

23 When Mr. Wafer testified and said that he shot

24 because she came from the left side and right in front of him.

25 Which was not in the process of breaking and entering. So

111

• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. CARPENTER: So in the process is the requirement 

under the law. So I would argue that the jury instruction, 

they would have changed it also. Instead of saying was 

engaged in the conduct of, in the process of breaking and 

entering. That should be in this jury instruction. 

If they had changed it to take away or, they should 

have changed it to match with the statute. What they did 

before. Which said in the process of breaking and entering. 

And do you want me to go over, I don't know where you're 

ruling on this. 

THE COURT: Give me one second. Let me go grab that 

statute. 

MS. CARPENTER: Okay. 

(At 1:35 p.m., off the record) 

(At 1:43 p.m., on the record) 

THE COURT: My concern, having read the statue as 

well as the new 7.16A, is that it does require the deceased 

was breaking and entering. Mr. Wafer was very clear that no 

one ever entered his home. 

I read the statute that says in the process of. 

Which to me means, the process of. Doing something that is 

actively breaking and entering. 

When Mr. Wafer testified and said that he shot 

because she came from the left side and right in front of him. 

Which was not in the process of breaking and entering. So 
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S
i either under the statute or 7.i6A, I dont think its an

2 appropriate instruction to give to the jury.

3 Since there is no evidence that she was either

4 breaking and entering. Based on his own testimony. Or in

5 fact in the process of breaking and entering when she was

6 shot.

7 MS. CARPENTER: Your Honor,

8 THE COURT: Go ahead.

9 MS. CARPENTER: I first want to direct your

10 attention.

ii THE COURT: Yes.

12 MS. CARPENTER: And I know its, youre kind of a

S
13 gatekeeper on which jury instruction comes. But really, if we

14 raised any evidence, any, that a reasonable trier of fact

is could find it; you should give the jury instruction. The jury

16 instructions are for the jurors to comprehend. You look at

17 the one I want.

18 The first words of the jury instruction are, if you

19 find. Thats f or the jurors not your honor. If we have given

20 you some self-defense and some evidence she was in the process

21 of breaking and entering.

22 Theres nothing that says in the process of breaking

23 and entering. And her whole body was inside. In the process

24 mean she was trying to get in.

5 25 Mr. Wafer, when he testified, he testified
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either under the statute or 7.16A, I don't think it's an 

appropriate instruction to give to the jury. 

Since there is no evidence that she was either 

breaking and entering. Based on his own testimony. Or in 

fact in the process of breaking and entering when she was 

shot. 

attention. 

MS. CARPENTER: Your Honor, 

THE COURT: Go ahead. 

MS. CARPENTER: I first want to direct your 

THE COURT: Yes. 

MS. CARPENTER: And I know it's, you're kind of a 

gatekeeper on which jury instruction comes. But really, if we 

raised any evidence, any, that a reasonable trier of fact 

could find it; you should give the jury instruction. The jury 

instructions are for the jurors to comprehend. You look at 

the one I want. 

The first words of the jury instruction are, if you 

find. That's for the jurors not your honor. If we have given 

you some self-defense and some evidence she was in the process 

of breaking and entering. 

There's nothing that says in the process of breaking 

and entering. And her whole body was inside. In the process 

mean she was trying to get in. 

Mr. Wafer, when he testified, he testified 
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S
i consistent with that. She was trying to come in his house.

2 She was coming at him. And it was really really close. The

3 screen was broken. She was attempting to gain entry. And

4 its up for the jurors to decide.

5 And these include attempts. The jury instructions

6 include attempted conduct for self-defense. So even if she

7 attempted a breaking and entering, which is clear, then they

8 get the jury instruction.

9 Also, your Honor, look at—not just breaking

10 entering. Cause thats not the only offense in there. Where

ii you get that rebuttal presumption. Lets look at home

12 invasion.

S
13 Lets look at home invasion third degree. It just

14 says that, theyre coming in the house. Somebodys inside.

15 Which we have. And a misdemeanor was committed.

16 Well we have her now with minor in possession of

17 alcohol. Thats clear. Thats a misdemeanor. We have her

18 fleeing the scene of a accident.

19 And then also we have marijuana in her system. We

20 have three misdemeanors she has committed. So it doesnt, or

21 a felony. A felony and then two misdemeanors. That can be

22 for the home invasion.

23 I dont care what you say, if its breaking and

24 entering or if she was committing a home invasion. In the

5 25 process of doing either one of those things. And its for the
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consistent with that. She was trying to come in his house. 

She was coming at him. And it was really really close. The 

screen was broken. She was attempting to gain entry. And 

it's up for the jurors to decide. 

And these include attempts. The jury instructions 

include attempted conduct for self-defense. So even if she 

attempted a breaking and entering, which is clear, then they 

get the jury instruction. 

Also, your Honor, look at-not just breaking 

entering. 'Cause that's not the only offense in there. Where 

you get that rebuttal presumption. Let's look at home 

invasion. 

Let's look at home invasion third degree. It just 

says that, they're coming in the house. Somebody's inside. 

Which we have. And a misdemeanor was committed. 

Well we have her now with minor in possession of 

alcohol. That's clear. That's a misdemeanor. We have her 

fleeing the scene of a accident. 

And then also we have marijuana in her system. We 

have three misdemeanors she has committed. So it doesn't, or 

a felony. A felony and then two misdemeanors. That can be 

for the home invasion. 

I don't care what you say, if it's breaking and 

entering or if she was committing a home invasion. In the 

process of doing either one of those things. And it's for the 

113 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



S
i jurors to decide.

2 THE COURT: Okay. Ms. Siringas do you have any

3 response to that.

4 MS. CARPENTER: Oh, one more. Im sorry.

5 THE COURT: Go ahead.

6 MS. CARPENTER: That statute. If you go back to the

7 statute that you read about the self-defense act and not just

8 the jury instruction. It doesnt define what is breaking and

9 entering for the purposes of the statute.

10 What is home invasion. All of that. Thats for a--

ii why dont you think we put the regular statute under the self-

12 defense acts so the jurors can see what the elements are of

S
13 breaking and entering. And then go, no that didnt happen.

14 Because they are leaving it for the jurors to decide on their

15 own.

16 THE COURT: Okay. Go ahead.

17 MS. SIRINGAS: Your Honor, the law requires that this

18 Court determine whether or not jury instructions are relevant

19 based on the facts that were established here in this case.

20 At the time that Ms. Renisha McBride was shot, his testimony

21 was she was about 2 feet away from him. She was not in the

22 process of breaking in.

23 Theres no evidence that she ever tried to break in.

24 That she ever--we have the testimony from all the police

5 25 officers. There was no evidence that any of the locks were
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jurors to decide. 

THE COURT: Okay. Ms. Siringas do you have any 

response to that. 

MS. CARPENTER: Oh, one more. I'm sorry. 

THE COURT: Go ahead. 

MS. CARPENTER: That statute. If you go back to the 

statute that you read about the self-defense act and not just 

the jury instruction. It doesn't define what is breaking and 

entering for the purposes of the statute. 

What is home invasion. All of that. That's for a-­

why don't you think we put the regular statute under the self­

defense acts so the jurors can see what the elements are of 

breaking and entering. And then go, no that didn't happen. 

Because they are leaving it for the jurors to decide on their 

own. 

THE COURT: Okay. Go ahead. 

MS. SIRINGAS: Your Honor, the law requires that this 

Court determine whether or not jury instructions are relevant 

based on the facts that were established here in this case. 

At the time that Ms. Renisha McBride was shot, his testimony 

was she was about 2 feet away from him. She was not in the 

process of breaking in. 

There's no evidence that she ever tried to break in. 

That she ever--we have the testimony from all the police 

officers. There was no evidence that any of the locks were 
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S
i damaged. There was no evidence that any of the doors were

2 damaged. There is no evidence that she was ever trying to

3 break and enter.

4 And I agree that you can look at those instructions.

5 And if you look at any of those breaking an entering

6 instructions including the home invasions--the home invasion

7 talks about; that when she was in the house she was committing

8 a misdemeanor. Not when she was at her own house she was

9 drinking and doing, you know, and smoking marijuana.

10 There is no evidence on this record to support that

ii instruction. You cant just let the jury make determinations

12 on their own. You are the gatekeeper. You determine what

S
13 evidence is supported, what instruction is supported by the

14 evidence thats been presented here. And theres absolutely

15 no evidence that requires that that instruction be given or

16 even close. And the People object.

17 MS. CARPENTER: And your Honor,

18 THE COURT: Go ahead.

19 MS. CARPENTER: I would like to say that, again the

20 Prosecutors offering arguments that there is no evidence of a

21 breaking and entering. That is not true. We had somebody

22 from Michigan State Police said there is a woven pattern

23 thats consistent with a screen door on Mr. Wafers main door.

24 We have evidence that we heard in this case that it

5 25 was Renisha McBride who broke his screen. We have smudge
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damaged. There was no evidence that any of the doors were 

damaged. There is no evidence that she was ever trying to 

break and enter. 

And I agree that you can look at those instructions. 

And if you look at any of those breaking an entering 

instructions including the home invasions--the home invasion 

talks about; that when she was in the house she was committing 

a misdemeanor. Not when she was at her own house she was 

drinking and doing, you know, and smoking marijuana. 

There is no evidence on this record to support that 

instruction. You can't just let the jury make determinations 

on their own. You are the gatekeeper. You determine what 

evidence is supported, what instruction is supported by the 

evidence that's been presented here. And there's absolutely 

no evidence that requires that that instruction be given or 

even close. And the People object. 

MS. CARPENTER: And your Honor, 

THE COURT: Go ahead. 

MS. CARPENTER: I would like to say that, again the 

Prosecutor's offering arguments that there is no evidence of a 

breaking and entering. That is not true. We had somebody 

from Michigan State Police said there is a woven pattern 

that's consistent with a screen door on Mr. Wafer's main door. 

We have evidence that we heard in this case that it 

was Renisha McBride who broke his screen. We have smudge 

115 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



S
i marks on the back. We have a footprint on the back AC unit.

2 And if the police had dusted for fingerprints and had done

3 their job correctly, we would have so much more.

4 So its not fair for them to say theres no evidence

5 of breaking. When we have Detective Sergeant Gurka said, I

6 wasnt even looking for that when I was there. They, like

7 we—-had you know, its we do have enough. But we would have

8 even more if they had done their jobs.

9 So it just aggravate me when they use that against

10 us. But with what they did collect we have evidence of home

ii invasion in the process of or in the process of breaking and

12 entering. Either one.

S
13 If you decide, look at that first paragraph for the

14 jury. That first line. Its for them to decide. There is

15 enough to give it to them. And let the Prosecutor argue in

16 closing theres no evidence of a break-in or no evidence of a

17 home invasion. And she can make those arguments.

18 THE COURT: But I think, based on the testimony

19 thats before the Court, there was no evidence of the breaking

20 and entering or home invasion. That was the whole point.

21 Once you get that in, in some evidence. Then you cant say he

22 wasnt looking for it but you have plenty of evidence. I mean

23 thats contradictory.

24 MS. CARPENTER: But, your Honor, how do you explain

5 25 why we have the woven pattern on the main door if she wasnt
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marks on the back. We have a footprint on the back AC unit. 

And if the police had dusted for fingerprints and had done 

their job correctly, we would have so much more. 

So it's not fair for them to say there's no evidence 

of breaking. When we have Detective Sergeant Gurka said, I 

wasn't even looking for that when I was there. They, like 

we--had you know, it's we do have enough. But we would have 

even more if they had done their jobs. 

So it just aggravate me when they use that against 

us. But with what they did collect we have evidence of home 

invasion in the process of or in the process of breaking and 

entering. Either one. 

If you decide, look at that first paragraph for the 

jury. That first line. It's for them to decide. There is 

enough to give it to them. And let the Prosecutor argue in 

closing there's no evidence of a break-in or no evidence of a 

home invasion. And she can make those arguments. 

THE COURT: But I think, based on the testimony 

that's before the Court, there was no evidence of the breaking 

and entering or home invasion. That was the whole point. 

Once you get that in, in some evidence. Then you can't say he 

wasn't looking for it but you have plenty of evidence. I mean 

that's contradictory. 

MS. CARPENTER: But, your Honor, how do you explain 

why we have the woven pattern on the main door if she wasn't 

116 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



S
i trying to break and enter. Why do we have a screen door

2 insert thats broken if she wasnt trying to break and enter.

3 THE COURT: The screen door insert could have been

4 there long before she got there and dislodged. Theres

5 testimony from Mr. Wafer that he goes there weekly or sees his

6 front door weekly. There was testimony that he parks on the

7 side of his house. He doesnt use the street that goes out in

8 the front of the house. That he never uses the front door.

9 Theres a reasonable assumption that that screen door was

10 dislodged either before she got there or it couldve been done

ii by the shotgun.

12 MS. CARPENTER: Your Honor, all your arguments,

5 13 youre youre—-

14 THE COURT: Im just-

15 MS. CARPENTER: Youre setting the other side. And

16 theyre for the jurors. Not for use to determine.

17 THE COURT: But you were just asking how it couldve

18 gotten there.

19 MS. CARPENTER: Right.

20 THE COURT: And Im just giving you plausible

21 reasons.

22 MS. CARPENTER: But theyre plausible. And my

23 reasons are plausible too. And if you have two sets of

24 plausible explanations, let the trier of fact determine.

5 25 THE COURT: Im going with what the evidence showed.
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trying to break and enter. Why do we have a screen door 

insert that's broken if she wasn't trying to break and enter. 

THE COURT: The screen door insert could have been 

there long before she got there and dislodged. There's 

testimony from Mr. Wafer that he goes there weekly or sees his 

front door weekly. There was testimony that he parks on the 

side of his house. He doesn't use the street that goes out in 

the front of the house. That he never uses the front door. 

There's a reasonable assumption that that screen door was 

dislodged either before she got there or it could've been done 

by the shotgun. 

MS. CARPENTER: Your Honor, all your arguments, 

you're you're--

THE COURT: I'm just-

MS. CARPENTER: You're setting the other side. And 

they're for the jurors. Not for use to determine. 

THE COURT: But you were just asking how it could've 

gotten there. 

MS. CARPENTER: Right. 

THE COURT: And I'm just giving you plausible 

reasons. 

MS. CARPENTER: But they're plausible. And my 

reasons are plausible too. And if you have two sets of 

plausible explanations, let the trier of fact determine. 

THE COURT: I'm going with what the evidence showed. 
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S
i I was giving you something plausible. Im going with what the

2 evidence showed. And the testimony was that there was no

3 entering.

4 MS. CARPENTER: She was coming at him. Coming at,

5 and there is nothing that says to use the self-defense act of

6 2006 and the Castle Doctrine. The person has to be inside

7 your house. You can use it.

8 And my other instruction that Im asking, the

9 special instruction. How a porch is part of a home. When you

10 do that--and we have curtilage. When you look at the statute

11 what is curtilage. It includes a porch.

12 THE COURT: How do you want that special instruction

S
13 to read? Do you want it to be part of one of the other

14 instructions as an additional?

15 MS. CARPENTER: No, your Honor. A separate one.

16 THE COURT: Okay. Tell me how you want that to read?

17 MS. CARPENTER: I would just like to say that a

18 persons porch is considered part of his or her home.

19 THE COURT: Thats the only instruction?

20 MS. CARPENTER: Thats it.

21 MS. SIRINGAS: Your Honor.

22 THE COURT: Yes.

23 MS. SIRINGAS: Im gonna object to that.

24 THE COURT: Go ahead.

25 MS. SIRINGAS: Because theres no evidence that he as
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I was giving you something plausible. I'm going with what the 

evidence showed. And the testimony was that there was no 

entering. 

MS. CARPENTER: She was coming at him. Coming at, 

and there is nothing that says to use the self-defense act of 

2006 and the Castle Doctrine. The person has to be inside 

your house. You can use it. 

And my other instruction that I'm asking, the 

special instruction. How a porch is part of a home. When you 

do that--and we have curtilage. When you look at the statute 

what is curtilage. It includes a porch. 

THE COURT: How do you want that special instruction 

to read? Do you want it to be part of one of the other 

instructions as an additional? 

MS. CARPENTER: No, your Honor. A separate one. 

THE COURT: Okay. Tell me how you want that to read? 

MS. CARPENTER: I would just like to say that a 

person's porch is considered part of his or her home. 

THE COURT: That's the only instruction? 

MS. CARPENTER: That's it. 

MS. SIRINGAS: Your Honor. 

THE COURT: Yes. 

MS. SIRINGAS: I'm gonna object to that. 

THE COURT: Go ahead. 

MS. SIRINGAS: Because there's no evidence that he as 
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S
i on his porch. Why is that relevant? We dont the jury to

2 infer that because Renisha McBride--she wants to use it as

3 part of retreat instruction. That you dont have to retreat

4 from your porch. Hes not, I mean after I mistakenly said you

5 went out on your porch. It was pretty clear. He said no, I

6 never left my house. I never went on my porch. There is no

7 evidence that hes on his porch. Therefore theres no duty to

8 retreat. Thats not at issue here. So adding that in here is

9 suppose to create some other kind of inference thats not

10 related to the issue that she wants to argue to the jury. No

ii one is saying that he has a duty to retreat from his home.

12 Hes in his home. He is not on the porch. Theres no

S
13 evidence that he was ever on the porch. So adding that to

14 that instruction, again, is inconsistent with the evidence.

15 Theres no basis to give that to the jury. Its not relevant.

16 And it would create some kind of other false impression with

17 the jury that; you know, were saying that this confrontation,

18 if it had taken place on the porch somehow hes required to

19 retreat. Thats not the issue. Youre gonna confuse the jury

20 by adding that in there. That his porch is part of curtilage.

21 When he was never on the porch. And theres no issue that he

22 was ever retreating or required to retreat. And that comes as

23 part of that duty to retreat instruction. And the People

24 object. Its just not, based on the evidence its not

5 25 relevant. Its confusing. Its gonna confuse the jury. And
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on his porch. Why is that relevant? We don't the jury to 

infer that because Renisha McBride--she wants to use it as 

part of retreat instruction. That you don't have to retreat 

from your porch. He's not, I mean after I mistakenly said you 

went out on your porch. It was pretty clear. He said no, I 

never left my house. I never went on my porch. There is no 

evidence that he's on his porch. Therefore there's no duty to 

retreat. That's not at issue here. So adding that in here is 

suppose to create some other kind of inference that's not 

related to the issue that she wants to argue to the jury. No 

one is saying that he has a duty to retreat from his home. 

He's in his home. He is not on the porch. There's no 

evidence that he was ever on the porch. So adding that to 

that instruction, again, is inconsistent with the evidence. 

There's no basis to give that to the jury. It's not relevant. 

And it would create some kind of other false impression with 

the jury that; you know, we're saying that this confrontation, 

if it had taken place on the porch somehow he's required to 

retreat. That's not the issue. You're gonna confuse the jury 

by adding that in there. That his porch is part of curtilage. 

When he was never on the porch. And there's no issue that he 

was ever retreating or required to retreat. And that comes as 

part of that duty to retreat instruction. And the People 

object. It's just not, based on the evidence it's not 

relevant. It's confusing. It's gonna confuse the jury. And 
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S
i would create issueswhere none should exist.

2 MS. CARPENTER: Your Honor, its not confusing.

3 THE COURT: Go ahead.

4 MS. CARPENTER: Its from a Michigan case where it

5 was self-defense. And a judge gave the instruction. Which

6 was upheld as proper.

7 THE COURT: Yeah. But I think her argument was that,

8 in that case he actually was on the porch. Whats weird about

9 that case is that everyone was, seemedlike they were on the

10 lawn.

11 MS. CARPENTER: I, but it doesnt matter. Were not

12 saying Mr. Wafer was on the porch. We only brought it to say-

S
13 THE COURT: I agree. I understand what youre

14 saying. No. Im gonna give that instruction.

15 MS. CARPENTER: Okay.

16 THE COURT: A persons porch is part of his home.

17 Because I think, ultimately, if someonewas attacked when they

18 are on their porch they have the duty to defend themselves.

19 MS. SIRINGAS: Your Honor.

20 THE COURT: Go ahead.

21 MS. SIRINGAS: As long as when you actually--I mean,

22 obviously we need to see the final instruction. I think she

23 was gonna try to use it in a way to show that Renisha McBride

24 was actually in his home becausehis porch his part of his

5 25 home. I think thats what, in putting this in here thats
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would create issues where none should exist. 

MS. CARPENTER: Your Honor, it's not confusing. 

THE COURT: Go ahead. 

MS. CARPENTER: It's from a Michigan case where it 

was self-defense. And a judge gave the instruction. Which 

was upheld as proper. 

THE COURT: Yeah. But I think her argument was that, 

in that case he actually was on the porch. What's weird about 

that case is that everyone was, seemed like they were on the 

lawn. 

MS. CARPENTER: I, but it doesn't matter. We're not 

saying Mr. Wafer was on the porch. We only brought it to say­

THE COURT: I agree. I understand what you're 

saying. No. I'm gonna give that instruction. 

MS. CARPENTER: Okay. 

THE COURT: A person's porch is part of his home. 

Because I think, ultimately, if someone was attacked when they 

are on their porch they have the duty to defend themselves. 

MS. SIRINGAS: Your Honor. 

THE COURT: Go ahead. 

MS. SIRINGAS: As long as when you actually--I mean, 

obviously we need to see the final instruction. I think she 

was gonna try to use it in a way to show that Renisha McBride 

was actually in his home because his porch his part of his 

home. I think that's what, in putting this in here that's 
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S
i what she wants to argue to the jury. That RenishaMcBride in

2 fact was on his porch, therefore in his home. To create that,

3 thats the only reason she wants it. Is she wants to say is

4 that when somebodycomes on your porch theyre in your home.

5 Its the same. The Michigan Supreme Court says its the exact

6 same thing. Thats what she wants to argue to this jury. And

7 create a false impression. To say that she wasnt properly

8 there knocking on the door. Because she had, thats his home.

9 She had entered hishome. Thats what shes gonna argue. And

10 thats why I think its confusing. Theres on basis for it.

ii Shes trying to get it in. Trying to backdoor that she was

12 on, somehowin his home. Thats the only reason that she

S
13 wants to get that in there. Because theres no issue on the

14 duty to retreat.

15 THE COURT: Well, thats what Im asking. You think

16 that if someonesattacked on there porch theyd still have a

17 duty to retreat?

18 MS. SIRINGAS: No.

19 THE COURT: Well then whats the issue?

20 MS. SIRINGAS: Hes not attacked on the porch. Shes

21 gonna say when the Michigan Supreme Court says that when

22 youre on your porch thats part of your curtilage. Thats

23 part of your home.

24 Shes gonna argue to the jury Renisha McBride was on

5 25 his porch. Was on his home. The Michigan Supreme Court says-
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what she wants to argue to the jury. That Renisha McBride in 

fact was on his porch, therefore in his home. To create that, 

that's the only reason she wants it. Is she wants to say is 

that when somebody comes on your porch they're in your home. 

It's the same. The Michigan Supreme Court says it's the exact 

same thing. That's what she wants to argue to this jury. And 

create a false impression. To say that she wasn't properly 

there knocking on the door. Because she had, that's his home. 

She had entered his home. That's what she's gonna argue. And 

that's why I think it's confusing. There's on basis for it. 

She's trying to get it in. Trying to backdoor that she was 

on, somehow in his home. That's the only reason that she 

wants to get that in there. Because there's no issue on the 

duty to retreat. 

THE COURT: Well, that's what I'm asking. You think 

that if someone's attacked on there porch they'd still have a 

duty to retreat? 

MS. SIRINGAS: No. 

THE COURT: Well then what's the issue? 

MS. SIRINGAS: He's not attacked on the porch. She's 

gonna say when the Michigan Supreme Court says that when 

you're on your porch that's part of your curtilage. That's 

part of your home. 

She's gonna argue to the jury Renisha McBride was on 

his porch. Was on his home. The Michigan Supreme Court says-
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S
i -theres no duty to retreat issue.

2 So why are we giving an instruction that talks about

3 duty to retreat when there is no duty to retreat. No one will

4 say that he has a duty to retreat from where he was. Or even

5 if he went on his porch. He never went on the porch.

6 So why are we giving that instruction? Because

7 shes trying the create a false impression that Renisha

8 McBride was doing something wrong by being out there on that

9 porch. Thats what she was trying to get in through that

10 instruction.

11 Cause there is no duty to retreat issue. Thats

12 not a issue the jury has to find. So why is that instruction

S
13 at all relevant to whether or not he was properly inside his

14 house. And fired from inside his house. It is not relevant.

15 Its being offered f or a different purpose. To try

16 to create a miss perception with this jury. That Renisha

17 McBride was doing something wrong by entering Mr. Wafers

18 curtilage. Thats what thats all about.

19 MS. CARPENTER: Your Honor.

20 MS. SIRINGAS: And thats why its inappropriate for

21 the Court to give it. Because its gonna create a false

22 impression with the jury. When the duty to retreat issue, if

23 you look at the duty to retreat instruction.

24 Nobody disputes it. Theres an instruction that

5 25 says you dont have a duty to retreat from your home.
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-there's no duty to retreat issue. 

So why are we giving an instruction that talks about 

duty to retreat when there is no duty to retreat. No one will 

say that he has a duty to retreat from where he was. Or even 

if he went on his porch. He never went on the porch. 

So why are we giving that instruction? Because 

she's trying the create a false impression that Renisha 

McBride was doing something wrong by being out there on that 

porch. That's what she was trying to get in through that 

instruction. 

'Cause there is no duty to retreat issue. That's 

not a issue the jury has to find. So why is that instruction 

at all relevant to whether or not he was properly inside his 

house. And fired from inside his house. It is not relevant. 

It's being offered for a different purpose. To try 

to create a miss perception with this jury. That Renisha 

McBride was doing something wrong by entering Mr. Wafer's 

curtilage. That's what that's all about. 

MS. CARPENTER: Your Honor. 

MS. SIRINGAS: And that's why it's inappropriate for 

the Court to give it. Because it's gonna create a false 

impression with the jury. When the duty to retreat issue, if 

you look at the duty to retreat instruction. 

Nobody disputes it. There's an instruction that 

says you don't have a duty to retreat from your home. 
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S
i THE COURT: Thats what I thought the purpose was.

2 MS. CARPENTER: Yes.

3 THE COURT: And to add that a persons porch is part

4 of their home.

5 MS. SIRINGAS: But hes not on the porch.

6 THE COURT: I mean what it really comes down to is

7 whether not--okay. Go ahead. Go ahead Ms. Carpenter.

8 MS. CARPENTER: Your Honor, and I think it-and first

9 of all I want to put on the record. I dont know how Ms.

10 Siringas knows what Im gonna saying closing, first of all.

ii Shes just speculating. And thats improper for an argument.

12 Speculating what I might do with it. If she wants

13 to ask you, please prohibit defense counsel from using it like

14 that. Thats fine.

15 But that doesnt mean the instruction doesnt come

16 in cause shes speculating that Im gonna us it to backdoor

17 and giving me more nefarious purposes. But second, what has

18 been their argument all along?

19 Why did Mr. Wafer open the door? Why did he open

20 the door? That goes right to the duty to retreat. No duty.

21 He could open his door. Thats part of his house.

22 And he had every right to open that door. I think thats why

23 we need it. Theres no duty to retreat cause hes still in

24 his home.

5 25 THE COURT: Well, and thats why Im not
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THE COURT: That's what I thought the purpose was. 

MS. CARPENTER: Yes. 

THE COURT: And to add that a person's porch is part 

of their home. 

MS. SIRINGAS: But he's not on the porch. 

THE COURT: I mean what it really comes down to is 

whether not--okay. Go ahead. Go ahead Ms. Carpenter. 

MS. CARPENTER: Your Honor, and I think it-and first 

of all I want to put on the record. I don't know how Ms. 

Siringas knows what I'm gonna saying closing, first of all. 

She's just speculating. And that's improper for an argument. 

Speculating what I might do with it. If she wants 

to ask you, please prohibit defense counsel from using it like 

that. That's fine. 

But that doesn't mean the instruction doesn't come 

in 'cause she's speculating that I'm gonna us it to backdoor 

and giving me more nefarious purposes. But second, what has 

been their argument all along? 

Why did Mr. Wafer open the door? Why did he open 

the door? That goes right to the duty to retreat. No duty. 

He could open his door. That's part of his house. 

And he had every right to open that door. I think that's why 

we need it. There's no duty to retreat 'cause he's still in 

his home. 

THE COURT: Well, and that's why I'm not 
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S
i understanding what the issue is. If we it comes at that end

2 of duty to retreat then its done. I understand youre saying

3 he wasnt on his porch.

4 All right. Im gonna give it. Im not giving

5 7.16A.

6 MS. CARPENTER: Okay. Your Honor, I do want to put

7 on the record that we did have evidence of attempting to enter

8 into the house. Mr. Wafer testified he heard giggling of the

9 side door. Rememberthe evidence he doesnt keep his side

10 door locked thats open.

ii Giggling, trying to get in without permission.

12 Along with a broken screen door. Along with woven marks. An

S
13 AC, a print on the AC unit. Smudge marks on the side door.

14 All of that shows she was breaking and entering. In the

15 process of doing that.

16 THE COURT: Okay. Your records made. All right.

17 Do you have any issue, there was something we addressed

18 earlier inferring state of mind. Do you want to put anything

19 on the record with respect tothat Ms. Carpenter?

20 MS. CARPENTER: Im sorry, your Honor. I dont know

21 which one youre talking about.

22 THE COURT: Sixteen point 21. It was the first think

23 that the Prosecutors Office asked for.

24 MS. SIRINGAS: Your Honor, we have a couple more.

5 25 THE COURT: Oh, yeah. Go right ahead. I just dont
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understanding what the issue is. If we it comes at that end 

of duty to retreat then it's done. I understand you're saying 

he wasn't on his porch. 

All right. I'm gonna give it. I'm not giving 

7.16A. 

MS. CARPENTER: Okay. Your Honor, I do want to put 

on the record that we did have evidence of attempting to enter 

into the house. Mr. Wafer testified he heard giggling of the 

side door. Remember the evidence he doesn't keep his side 

door locked that's open. 

Giggling, trying to get in without permission. 

Along with a broken screen door. Along with woven marks. An 

AC, a print on the AC unit. Smudge marks on the side door. 

All of that shows she was breaking and entering. In the 

process of doing that. 

THE COURT: Okay. Your record's made. All right. 

Do you have any issue, there was something we addressed 

earlier inferring state of mind. Do you want to put anything 

on the record with respect to that Ms. Carpenter? 

MS. CARPENTER: I'm sorry, your Honor. I don't know 

which one you're talking about. 

THE COURT: Sixteen point 21. It was the first think 

that the Prosecutor's Office asked for. 

MS. SIRINGAS: Your Honor, we have a couple more. 

THE COURT: Oh, yeah. Go right ahead. I just don't 
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S
i want to-

2 MS. SIRINGAS: Just whenever, at the right time.

3 THE COURT: Whenever. This is the right time.

4 MS. CARPENTER: When then how about we go to a

5 different one if thats okay.

6 THE COURT: Thats fine.

7 MS. CARPENTER: I want to look at 16.21.

8 MS. SIRINGAS: Your Honor, the People are also gonna

9 ask as a lesser to murder in the second degree. Were gonna

10 ask for the gross negligence manslaughter. Which is 16.9,

11 your Honor. Together again with the definition of gross

12 negligence which is 16.18.

13 THE COURT: One second. Sixteen point nine and what

14 else?

15 MS. SIRINGAS: It goes together, your Honor, what

16 were asking for is the portion that talks about,--

17 MR. MUSCAT: No, thats voluntary.

18 MS. SIRINGAS: Im sorry. Involuntary, 16.10, your

19 Honor.

20 MR. MUSCAT: Yes.

21 THE COURT: Okay. Sixteen 10.

22 MS. SIRINGAS: Sixteen 10, which under 2, when you

23 put in the gross negligence--

24 MR. MUSCAT: Its a lesser to count 1.

5 25 THE COURT: Okay.
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want to-

MS. SIRINGAS: Just whenever, at the right time. 

THE COURT: Whenever. This is the right time. 

MS. CARPENTER: When then how about we go to a 

different one if that's okay. 

THE COURT: That's fine. 

MS. CARPENTER: I want to look at 16.21. 

MS. SIRINGAS: Your Honor, the People are also gonna 

ask as a lesser to murder in the second degree. We're gonna 

ask for the gross negligence manslaughter. Which is 16.9, 

your Honor. Together again with the definition of gross 

negligence which is 16.18. 

THE COURT: One second. Sixteen point nine and what 

else? 

MS. SIRINGAS: It goes together, your Honor, what 

we're asking for is the portion that talks about,--

MR. MUSCAT: No, that's voluntary. 

MS. SIRINGAS: I'm sorry. Involuntary, 16.10, your 

Honor. 

MR. MUSCAT: Yes. 

THE COURT: Okay. Sixteen 10. 

MS. SIRINGAS: Sixteen 10, which under 2, when you 

put in the gross negligence--

MR. MUSCAT: It's a lesser to count 1. 

THE COURT: Okay. 
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S
i MS. CARPENTER: Your Honor, I dont think its

2 necessary. Mr. Wafer is charged with two counts. Hes murder

3 2 and charged with involuntary manslaughter. Now they want a

4 lesser included of murder 2 of involuntary manslaughter.

5 THE COURT: Well hes charged with manslaughter.

6 MS. CARPENTER: The statutory one.

7 THE COURT: Not involuntary.

8 MS. CARPENTER: Right, right. Which is essentially

9 involuntary manslaughter. We all agreed on that. And to give

10 a--

ii MR. MUSCAT: No, we di dn t.

12 MS. CARPENTER: Well, actually-

S
13 THE COURT: Hold on. Let her talk. Go ahead.

14 MS. CARPENTER: Its my position. Maybe we dont all

15 agree on it. It is involuntary manslaughter. That common law

16 statute theyre using for count 2.

17 So if now were tacking on a very similar offense as

18 a lesser of murder 2, its just gonna cause a lot of

19 confusion. And in dont know what the purpose it. Because

20 this is covered in count 2.

21 MS. SIRINGAS: Count 2, is a totally different

22 statute, your Honor, that is not a lesser included offense of

23 murder 2. We included it in the charging decision because

24 pointing and aiming a firearm is not a lesser offense under

5 25 the case law of murder 2, but gross negligence manslaughter is
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MS. CARPENTER: Your Honor, I don't think it's 

necessary. Mr. Wafer is charged with two counts. He's murder 

2 and charged with involuntary manslaughter. Now they want a 

lesser included of murder 2 of involuntary manslaughter. 

THE COURT: Well he's charged with manslaughter. 

MS. CARPENTER: The statutory one. 

THE COURT: Not involuntary. 

MS. CARPENTER: Right, right. Which is essentially 

involuntary manslaughter. We all agreed on that. And to give 

a--

MR. MUSCAT: No, we didn't. 

MS. CARPENTER: Well, actually-

THE COURT: Hold on. Let her talk. Go ahead. 

MS. CARPENTER: It's my position. Maybe we don't all 

agree on it. It is involuntary manslaughter. That common law 

statute they're using for count 2. 

So if now we're tacking on a very similar offense as 

a lesser of murder 2, it's just gonna cause a lot of 

confusion. And in don't know what the purpose it. Because 

this is covered in count 2. 

MS. SIRINGAS: Count 2, is a totally different 

statute, your Honor, that is not a lesser included offense of 

murder 2. We included it in the charging decision because 

pointing and aiming a firearm is not a lesser offense under 

the case law of murder 2, but gross negligence manslaughter is 

126 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



S
i a lesser offense.

2 THE COURT: Well, hold on. So someone can be

3 convicted of murder 2 and manslaughter?

4 MS. SIRINGAS: Yes. But you have to set one aside.

5 At some point you have to set one aside.

6 THE COURT: Okay.

7 MS. SIRINGAS: Because you can only have one death.

8 At some point, yes.

9 THE COURT: All right.

10 MS. SIRINGAS: Theyre a difference in theory.

11 THE COURT: So the manslaughter is not a charged

12 lesser?

S
13 MS. SIRINGAS: It is not. It is a separate count.

14 Its a separate count 2. The charged manslaughter. The

15 aiming the firearm causing death. Thats a separate offense.

16 And it is a separate count. And it has to be treated as such.

17 And the jury has to fine either.

18 So, what were asking for is a lesser of murder in

19 the second 2, is the involuntary manslaughter gross

20 negligence. Which is the lesser of the murder 2. The intent,

21 they may not find third prong. Or here we havent even, they

22 might find third prong.

23 They may just find he was grossly negligent as

24 oppose to creating a high risk of death of great bodily harm.

5 25 Its a lesser included offense of murder in the second degree.
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a lesser offense. 

THE COURT: Well, hold on. So someone can be 

convicted of murder 2 and manslaughter? 

MS. SIRINGAS: Yes. But you have to set one aside. 

At some point you have to set one aside. 

THE COURT: Okay. 

MS. SIRINGAS: Because you can only have one death. 

At some point, yes. 

lesser? 

THE COURT: All right. 

MS. SIRINGAS: They're a difference in theory. 

THE COURT: So the manslaughter is not a charged 

MS. SIRINGAS: It is not. It is a separate count. 

It's a separate count 2. The charged manslaughter. The 

aiming the firearm causing death. That's a separate offense. 

And it is a separate count. And it has to be treated as such. 

And the jury has to fine either. 

So, what we're asking for is a lesser of murder in 

the second 2, is the involuntary manslaughter gross 

negligence. Which is the lesser of the murder 2. The intent, 

they may not find third prong. Or here we haven't even, they 

might find third prong. 

They may just find he was grossly negligent as 

oppose to creating a high risk of death of great bodily harm. 

It's a lesser included offense of murder in the second degree. 
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S
i And they may find that. And thats under, its supported by

2 the evidence here.

3 If you look at—-a reasonable interpretation of the

4 evidence may support that. The jury may find that. And so

5 thats why its appropriate that it be given.

6 THE COURT: Okay. Go ahead. I didnt know if you

7 were aware that it was-

8 MS. CARPENTER: And your Honor, its just so

9 confusing.

10 THE COURT: I thought it was a charged lesser.

ii MS. CARPENTER: No, its not. And just look your

12 Honor, you and I--I dont understand any of this as well as--

S
13 ha ha ha, Ms. Siringas on these. But I agree with what shes

14 saying. But I just think this adds so much confusion.

is And its unnecessary since hes already, hes

16 charged; I know the words are a bit different. But hes

17 charged with the same crime. Its like Im gonna charge him

18 with--and it is due process protection Mr. Wafer has.

19 But its like youre charging him three times now

20 for one death. And its just so confusing. And thats the

21 reason Id ask you not to give it.

22 THE COURT: Okay. You think itll confuse the jury.

23 MS. SIRINGAS: Your Honor.

24 THE COURT: Go ahead.

5 25 MS. SIRINGAS: Im sorry. One requires aiming.
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And they may find that. And that's under, it's supported by 

the evidence here. 

If you look at--a reasonable interpretation of the 

evidence may support that. The jury may find that. And so 

that's why it's appropriate that it be given. 

THE COURT: Okay. Go ahead. I didn't know if you 

were aware that it was-

MS. CARPENTER: And your Honor, it's just so 

confusing. 

THE COURT: I thought it was a charged lesser. 

MS. CARPENTER: No, it's not. And just look your 

Honor, you and I--I don't understand any of this as well as-­

ha ha ha, Ms. Siringas on these. But I agree with what she's 

saying. But I just think this adds so much confusion. 

And it's unnecessary since he's already, he's 

charged; I know the words are a bit different. But he's 

charged with the same crime. It's like I'm gonna charge him 

with--and it is due process protection Mr. Wafer has. 

But it's like you're charging him three times now 

for one death. And it's just so confusing. And that's the 

reason I'd ask you not to give it. 

THE COURT: Okay. You think it'll confuse the jury. 

MS. SIRINGAS: Your Honor. 

THE COURT: Go ahead. 

MS. SIRINGAS: I'm sorry. One requires aiming. 
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S
i THE COURT: Yeah, I know. The elements are

2 certainly, they differ.

3 MS. SIRINGAS: Theyre different. And Mr. Wafer was

4 trying to be very,--oh no I never aimed the gun. I never

5 aimed the gun.

6 If you remember during cross-examination, he had

7 been instructed so clearly to say I never aimed the gun. Even

8 thought he clearly point it. I never aimed the gun. Because

9 thats an element of that specific manslaughter.

10 Gross negligence doesnt require aiming. It doesnt

11 require anything. Its a lesser offense of murder in the

12 second degree. Its a necessarily lesser included offense

13 under Cornell. And the evidence supportit.

14 As long as the evidence support it, pursuant to

15 People versus Cornell, then it should be given by the Court.

16 Were requesting it. Its supported by the evidence. And I

17 dont think its that difficult. We have a pretty smart jury.

18 THE COURT: Okay. Well give it as a lesser.

19 MS. SIRINGAS: And additionally one final

20 instruction, your Honor.

21 THE COURT: Go ahead.

22 MS. SIRINGAS: The People are requesting a

23 nonstandard instruction which is 2.19. I did provide a copy

24 of that to the Court.

5 25 MS. CARPENTER: May I see a copy.
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THE COURT: Yeah, I know. The elements are 

certainly, they differ. 

MS. SIRINGAS: They're different. And Mr. Wafer was 

trying to be very,--oh no I never aimed the gun. I never 

aimed the gun. 

If you remember during cross-examination, he had 

been instructed so clearly to say I never aimed the gun. Even 

thought he clearly point it. I never aimed the gun. Because 

that's an element of that specific manslaughter. 

Gross negligence doesn't require aiming. It doesn't 

require anything. It's a lesser offense of murder in the 

second degree. It's a necessarily lesser included offense 

under Cornell. And the evidence support it. 

As long as the evidence support it, pursuant to 

People versus Cornell, then it should be given by the Court. 

We're requesting it. It's supported by the evidence. And I 

don't think it's that difficult. We have a pretty smart jury. 

THE COURT: Okay. We'll give it as a lesser. 

MS. SIRINGAS: And additionally one final 

instruction, your Honor. 

THE COURT: Go ahead. 

MS. SIRINGAS: The People are requesting a 

nonstandard instruction which is 2.19. I did provide a copy 

of that to the Court. 

MS. CARPENTER: May I see a copy. 
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S
i MS. SIRINGAS: I can do that.

2 THE COURT: Did you also provide a brief?

3 MS. SIRINGAS: I did provide a brief.

4 THE COURT: Okay. Give me a moment.

5 (At 2:05 p.m., off the record)

6 (At 2:07 p.m., on the record)

7 THE COURT: Okay. Were back on the record.

8 MS. CARPENTER: Your Honor, may I get a copy of the

9 brief. I have not gotten service of any of these things.

10 THE COURT: We got them about an hourago. Could you

11 give her a copy of the-

12 MS. SIRINGAS: But I dont have an extra copy, your

S 13 Honor.
14 MS. CARPENTER: But, your Honor, when you file

15 something you have to serve the other side. And this is the

16 second time this has happened. Where things are just

17 appearing in front of, your Honor, and I dont have anything.

18 THE COURT: All right.

19 MS. SIRINGAS: I dont have anextra copy. I just

20 have a brief, your Honor.

21 MS. CARPENTER: They have a copy machineupstairs.

22 They can go upstairs and make me a copy. And next time bring

23 me a copy please.

24 THE COURT: Here. Ill make you a copy right now.

5 25 MS. CARPENTER: Thank you. Its a court rule. I get
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MS. SIRINGAS: I can do that. 

THE COURT: Did you also provide a brief? 

MS. SIRINGAS: I did provide a brief. 

THE COURT: Okay. Give me a moment. 

(At 2:05 p.m., off the record) 

(At 2:07 p.m., on the record) 

THE COURT: Okay. We're back on the record. 

MS. CARPENTER: Your Honor, may I get a copy of the 

brief. I have not gotten service of any of these things. 

THE COURT: We got them about an hour ago. Could you 

give her a copy of the-

MS. SIRINGAS: But I don't have an extra copy, your 

Honor . 

MS. CARPENTER: But, your Honor, when you file 

something you have to serve the other side. And this is the 

second time this has happened. Where things are just 

appearing in front of, your Honor, and I don't have anything. 

THE COURT: All right. 

MS. SIRINGAS: I don't have an extra copy. I just 

have a brief, your Honor. 

MS. CARPENTER: They have a copy machine upstairs. 

They can go upstairs and make me a copy. And next time bring 

me a copy please. 

THE COURT: Here. I'll make you a copy right now. 

MS. CARPENTER: Thank you. It's a court rule. I get 
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S
i service.

2 (At 2:07 p.m., off the record)

3 (At 2:08 p.m., on the record)

4 THE COURT: Okay. Here. I got a copy for you.

5 (Ms. Carpenter is handed copy by deputy)

6 MS. CARPENTER: Thank you, your Honor. Your Honor,

7 if I can just get to the record. What does the Prosecutor

8 think that Mr. Wafer said that was false?

9 THE COURT: You are way ahead of me. Give me a

10 second here.

11 MS. CARPENTER: Okay. Im sorry.

12 THE COURT: I saw that this motion started off

13 quoting Justice Cooley. So were going back a ways. Give me

14 a second.

15 (Brief pause on the record Judge and attorneys

16 review motion)

17 THE COURT: Okay. Go ahead Ms. Carpenter.

18 MS. CARPENTER: Your Honor, I really dont know what

19 the basis is for the Prosecutor. So if I could ask the

20 Prosecutor ask what the basis is for giving this instruction?

21 THE COURT: Well, they have to say that the evidence

22 that supports the instruction. Go ahead Ms. Siringas or

23 whoever is handling.

24 MS. SIRINGAS: Your Honor, this is a requested

5 25 instruction. Its a nonstandard jury instruction. But, in
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service. 

(At 2:07 p.m., off the record) 

(At 2:08 p.m., on the record) 

THE COURT: Okay. Here. I got a copy for you. 

(Ms. Carpenter is handed copy by deputy) 

MS. CARPENTER: Thank you, your Honor. Your Honor, 

if I can just get to the record. What does the Prosecutor 

think that Mr. Wafer said that was false? 

THE COURT: You are way ahead of me. Give me a 

second here. 

MS. CARPENTER: Okay. I'm sorry. 

THE COURT: I saw that this motion started off 

quoting Justice Cooley. So we're going back a ways. Give me 

a second. 

(Brief pause on the record Judge and attorney's 

review motion) 

THE COURT: Okay. Go ahead Ms. Carpenter. 

MS. CARPENTER: Your Honor, I really don't know what 

the basis is for the Prosecutor. So if I could ask the 

Prosecutor ask what the basis is for giving this instruction? 

THE COURT: Well, they have to say that the evidence 

that supports the instruction. Go ahead Ms. Siringas or 

whoever is handling. 

MS. SIRINGAS: Your Honor, this is a requested 

instruction. It's a nonstandard jury instruction. But, in 
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S
i speaking with Mr. Baughman, he indicated that its already

2 pending before the committee.

3 Thats an instruction that theyre looking to

4 standardize because theres ample case law to support it.

5 Its been allowed when the evidence supports it. And its

6 called, we refer to it as a false exculpatory statement as

7 evidence of guilt.

8 When Mr. Wafer talked to the police he said, the gun

9 discharged. It went off accidentally. Two times. Now he

10 comes to court and he wants to say this is self-defense. And

ii that he intentionally pulled the trigger. Because he felt his

12 life was in danger. Those are two different things.

13 The first one is--if the jury believes the second

14 then the first was a false exculpatory statement. Trying to

15 get him out of being charged with any crime by saying that the

16 gun discharged. It just discharged.

17 I dont know what happened. That is a false

18 exculpatory statement that hes trying to pass along to the

19 police to make the police either not charge him or whatever.

20 Its a false exculpatory.

21 And the law says, that if he gives a false

22 exculpatory statement to the police; and there were others,

23 then if the jury finds those to be true or false or however.

24 If the jury believes those. They can say that that is

5 25 evidence of guilt. Of a guilty knowledge.
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speaking with Mr. Baughman, he indicated that it's already 

pending before the committee. 

That's an instruction that they're looking to 

standardize because there's ample case law to support it. 

It's been allowed when the evidence supports it. And it's 

called, we refer to it as a false exculpatory statement as 

evidence of guilt. 

When Mr. Wafer talked to the police he said, the gun 

discharged. It went off accidentally. Two times. Now he 

comes to court and he wants to say this is self-defense. And 

that he intentionally pulled the trigger. Because he felt his 

life was in danger. Those are two different things. 

The first one is--if the jury believes the second 

then the first was a false exculpatory statement. Trying to 

get him out of being charged with any crime by saying that the 

gun discharged. It just discharged. 

I don't know what happened. That is a false 

exculpatory statement that he's trying to pass along to the 

police to make the police either not charge him or whatever. 

It's a false exculpatory. 

And the law says, that if he gives a false 

exculpatory statement to the police; and there were others, 

then if the jury finds those to be true or false or however. 

If the jury believes those. They can say that that is 

evidence of guilt. Of a guilty knowledge. 
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S
i That he knows this wasnt a good shooting. He knows

2 what he did was inappropriate. That he knows that when he

3 pulled that trigger, that gun didnt go off accidentally.

4 They evidence doesnt support it. Its a lie.

5 And the jury can consider it. And thats what that

6 instruction says. When there is a false statement that

7 attempts to exculpate from the crime charged, then the jury

8 may consider those statements as evidence of guilt.

9 And theres ample case law that Ive cited to the

10 Court. Its been given in this building multiple times. By

11 Judge Kenny, by Judge Talon. Its given on a regular bases.

12 In talking to Mr. Baughman, theyre in the process

5 13 of standardizing it. But it is supported by the evidence.

14 And the People request that you give it.

15 THE COURT: Okay. Go ahead Ms. Carpenter.

16 MS. CARPENTER: Your Honor, I cant even respond to

17 that. You heard Mr. Wafer testify why he said the word

18 accident. From day one theyve tried to claim this was, were

19 not doing an accident case.

20 This isnt an accident case. He didnt make a prior

21 false statement when he said it went off. It just went off.

22 It just went off like that. Thats how he described, he used

23 the term accident.

24 You saw that whole hour long video. Do you think he

5 25 was claiming self-defense? Well, hes not a lawyer. But in
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That he knows this wasn't a good shooting. He knows 

what he did was inappropriate. That he knows that when he 

pulled that trigger, that gun didn't go off accidentally. 

They evidence doesn't support it. It's a lie. 

And the jury can consider it. And that's what that 

instruction says. When there is a false statement that 

attempts to exculpate from the crime charged, then the jury 

may consider those statements as evidence of guilt. 

And there's ample case law that I've cited to the 

Court. It's been given in this building multiple times. By 

Judge Kenny, by Judge Talon. It's given on a regular bases. 

In talking to Mr. Baughman, they're in the process 

of standardizing it. But it is supported by the evidence. 

And the People request that you give it. 

THE COURT: Okay. Go ahead Ms. Carpenter. 

MS. CARPENTER: Your Honor, I can't even respond to 

that. You heard Mr. Wafer testify why he said the word 

accident. From day one they've tried to claim this was, we're 

not doing an accident case. 

This isn't an accident case. He didn't make a prior 

false statement when he said it went off. It just went off. 

It just went off like that. That's how he described, he used 

the term accident. 

You saw that whole hour long video. Do you think he 

was claiming self-defense? Well, he's not a lawyer. But in 
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S
i that video do you think that was self-defense. Theyre coming

2 in. Theyre coming to get me. Im frightened.

3 Hes never made a prior false statement. Yes, he

4 said it was an accident. But that was his way to describe

5 what happenedafter it just happened.

6 This instruction is so confusing. Excui--I--they

7 brought his statements in. I just dont even think this is a

8 proper one. I, they havent proven, first of all, there is a

9 false statement made by Mr. Wafer. Thats number 1.

10 THE COURT: Okay. Will I dont know that they need

11 to prove it. I mean, this is ultimately up for the jury to

12 decide whether the evidence is shown any of the statements to

S 13 be false.

14 MS. CARPENTER: Right.

15 THE COURT: I mean, its the Prosecutor whos

16 claiming the statements were false. Since this is such an

17 unusual instruction I would have to think that inconsistent

18 statements would apply here; without any additional

19 commentary, which Id like to see.

20 MS. CARPENTER: Yeah. We already have a jury

21 instruction about judging a witnesss credibility and

22 statements by the defendant. Its all covered. This is not-

23

24 THE COURT: It is. But it doesnt deal with

5 25 exculpatory statements.
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that video do you think that was self-defense. They're coming 

in. They're coming to get me. I'm frightened. 

He's never made a prior false statement. Yes, he 

said it was an accident. But that was his way to describe 

what happened after it just happened. 

This instruction is so confusing. Excul--I--they 

brought his statements in. I just don't even think this is a 

proper one. I, they haven't proven, first of all, there is a 

false statement made by Mr. Wafer. That's number 1. 

THE COURT: Okay. Will I don't know that they need 

to prove it. I mean, this is ultimately up for the jury to 

decide whether the evidence is shown any of the statements to 

be false. 

MS. CARPENTER: Right. 

THE COURT: I mean, it's the Prosecutor who's 

claiming the statements were false. Since this is such an 

unusual instruction I would have to think that inconsistent 

statements would apply here; without any additional 

commentary, which I'd like to see. 

MS. CARPENTER: Yeah. We already have a jury 

instruction about judging a witness's credibility and 

statements by the defendant. It's all covered. This is not-

THE COURT: It is. But it doesn't deal with 

exculpatory statements. 
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S
i MS. CARPENTER: But, your Honor,--

2 THE COURT: Its just inconsistent statements.

3 MS. CARPENTER: --Accident was not used as a

4 exculpatory statement by Mr. Wafer. It was not.

5 MS. SIRINGAS: Oh, yes it was.

6 MS. CARPENTER: Did you ever hear-

7 THE COURT: Hold on. Hold on. Lets not talk over

8 one another.

9 MS. SIRINGAS: All right.

10 THE COURT: Go aheadMs. Carpenter.

11 MS. CARPENTER: Thank you, your Honor. It wasnt.

12 Theyre twisting it to make is seem like this is some

5 13 intelligent, best criminal defense or prosecutor ever who is

14 sitting there for 2 hours. Almost an hour in the back of the

15 squad car. Horrified that he just killed somebody.

16 And then hes making up this whole theory it was an

17 accident. He said accident a couple times. But youre, its

18 clear he didnt mean accident in the traditional accident

19 defense case. Its self-defense.

20 He used the term accident to say why he couldnt

21 explain it. It was just an accident. It just happened. Not

22 like I, it wasnt me who did it. It wasnt I didnt load that

23 gun. She grabbed for it. It dropped. Those are accidents.

24 None of that has ever been claimed in this case.

5 25 There is no evidence of any false exculpatory statement.
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MS. CARPENTER: But, your Honor,--

THE COURT: It's just inconsistent statements. 

MS. CARPENTER: --Accident was not used as a 

exculpatory statement by Mr. Wafer. It was not. 

MS. SIRINGAS: Oh, yes it was. 

MS. CARPENTER: Did you ever hear-

THE COURT: Hold on. Hold on. Let's not talk over 

one another. 

MS. SIRINGAS: All right. 

THE COURT: Go ahead Ms. Carpenter. 

MS. CARPENTER: Thank you, your Honor. It wasn't. 

They're twisting it to make is seem like this is some 

intelligent, best criminal defense or prosecutor ever who is 

sitting there for 2 hours. Almost an hour in the back of the 

squad car. Horrified that he just killed somebody. 

And then he's making up this whole theory it was an 

accident. He said accident a couple times. But you're, it's 

clear he didn't mean accident in the traditional accident 

defense case. It's self-defense. 

He used the term accident to say why he couldn't 

explain it. It was just an accident. It just happened. Not 

like I, it wasn't me who did it. It wasn't I didn't load that 

gun. She grabbed for it. It dropped. Those are accidents. 

None of that has ever been claimed in this case. 

There is no evidence of any false exculpatory statement. 
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S
i There are plenty of other standard jury instructions which

2 will guide the jurors.

3 MS. SIRINGAS: Your Honor, if I just may compare

4 this.

5 THE COURT: Go ahead.

6 MS. SIRINGAS: This instruction to the flight

7 instruction. Theres a flight instruction that talks about

8 guilty knowledge. And this is similar to that. The flight

9 instruction says that if you flea thats evidence of your

10 guilty knowledge.

11 If you lie to the police thats evidence of your

12 guilty knowledge. Thats all this instruction says. That

13 his, I mean even counsel said he sat in the back of the car

14 and he concocted his theory.

15 MS. CARPENTER: I didnt say that, your Honor.

16 THE COURT: Hold on.

17 MS. SIRINGAS: Well, it was very similar to that.

18 That he came up with this theory that this was accident. And

19 thats what he told the police.

20 He told the police on a number of occasions that the

21 gun went off accidentally. He didnt say he intentionally

22 pulled the trigger.

23 MS. CARPENTER: Yes, he did.

24 MS. SIRINGAS: He didnt say--not to the police. He

5 25 said I dont even know what happened. Here he said that.
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There are plenty of other standard jury instructions which 

will guide the jurors. 

MS. SIRINGAS: Your Honor, if I just may compare 

this. 

THE COURT: Go ahead. 

MS. SIRINGAS: This instruction to the flight 

instruction. There's a flight instruction that talks about 

guilty knowledge. And this is similar to that. The flight 

instruction says that if you flea that's evidence of your 

guilty knowledge. 

If you lie to the police that's evidence of your 

guilty knowledge. That's all this instruction says. That 

his, I mean even counsel said he sat in the back of the car 

and he concocted his theory. 

MS. CARPENTER: I didn't say that, your Honor. 

THE COURT: Hold on. 

MS. SIRINGAS: Well, it was very similar to that. 

That he came up with this theory that this was accident. And 

that's what he told the police. 

He told the police on a number of occasions that the 

gun went off accidentally. He didn't say he intentionally 

pulled the trigger. 

MS. CARPENTER: Yes, he did. 

MS. SIRINGAS: He didn't say--not to the police. He 

said I don't even know what happened. Here he said that. 
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S
i Here he said self-defense.

2 He never said he pulled the trigger. I dont know

3 what happened. The gun just went off accidentally. Thats

4 what he said.

5 And if the jury determines that thats a lie, they

6 can determine that based on that instruction he had a guilty

7 knowledge. And he was making up lies to the police. Its the

8 same as the flight instruction. Just becauseits not

9 standardized yet it doesnt mean that its in appropriate.

10 THE COURT: No, I know.

ii MS. SIRINGAS: That doesnt mean that its not

12 supported by the evidence.

13 THE COURT: Im giving nonstandard instructions for

14 the defense.

15 MS. SIRINGAS: Its supported by the evidence. And

16 the People are asking for that. Hes given two different

17 theories.

18 THE COURT: And I think whats important in this

19 instruction is that is says that the People claim that it, the

20 statement was false. But it ultimately leaves it up to the

21 jury to determine whether the statement was false. All right.

22 Ill give 2.19.

23 MS. CARPENTER: Your Honor, then.

24 THE COURT: Go ahead.

5 25 MS. CARPENTER: The Prosecutor just argued and I
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Here he said self-defense. 

He never said he pulled the trigger. I don't know 

what happened. The gun just went off accidentally. That's 

what he said. 

And if the jury determines that that's a lie, they 

can determine that based on that instruction he had a guilty 

knowledge. And he was making up lies to the police. It's the 

same as the flight instruction. Just because it's not 

standardized yet it doesn't mean that it's in appropriate. 

THE COURT: No, I know. 

MS. SIRINGAS: That doesn't mean that it's not 

supported by the evidence. 

THE COURT: I'm giving nonstandard instructions for 

the defense. 

MS. SIRINGAS: It's supported by the evidence. And 

the People are asking for that. He's given two different 

theories. 

THE COURT: And I think what's important in this 

instruction is that is says that the People claim that it, the 

statement was false. But it ultimately leaves it up to the 

jury to determine whether the statement was false. All right. 

I'll give 2.19. 

MS. CARPENTER: Your Honor, then. 

THE COURT: Go ahead. 

MS. CARPENTER: The Prosecutor just argued and I 
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S
i havent looked at this enough. But it made think about the

2 fleeing and eluding. If theres evidence of flight.

3 Well, we have clear evidence that Renisha McBride

4 fled the scene of an accident.

5 THE COURT: Okay.

6 MS. CARPENTER: Car crash and drunk driving. I mean

7 when you look at it like that. And it just made me think

8 about, its still going back to what was she doing at the

9 house.

10 You can take that in consideration too. Was she

ii breaking and entering. Did she wander away to look for help.

12 No evidence of that at all.

13 Youve already precluded the Prosecutor from arguing

14 that in closing unless it was brought out in trial. And it

is hasnt been brought out, she was looking for help. To the

16 contrary.

17 She fled the scene to avoid arrest or for whatever

18 reason. But she fled a scene. And that shows, to go back to

19 the breaking and entering, what was she doing?

20 You get her behavior from 1:00 a.m., until she gets

21 to Mr. Wafers house at 4:30. There is a lot of behavior that

22 shows shes in the process of committing a breaking and

23 entering. When you go back to one and the fleeing.

24 THE COURT: No one knows what she was doing being one

5 25 and 3:30.
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haven't looked at this enough. But it made think about the 

fleeing and eluding. If there's evidence of flight. 

Well, we have clear evidence that Renisha McBride 

fled the scene of an accident. 

THE COURT: Okay. 

MS. CARPENTER: Car crash and drunk driving. I mean 

when you look at it like that. And it just made me think 

about, it's still going back to what was she doing at the 

house. 

You can take that in consideration too. Was she 

breaking and entering. Did she wander away to look for help. 

No evidence of that at all. 

You've already precluded the Prosecutor from arguing 

that in closing unless it was brought out in trial. And it 

hasn't been brought out, she was looking for help. To the 

contrary. 

She fled the scene to avoid arrest or for whatever 

reason. But she fled a scene. And that shows, to go back to 

the breaking and entering, what was she doing? 

You get her behavior from 1:00 a.m., until she gets 

to Mr. Wafer's house at 4:30. There is a lot of behavior that 

shows she's in the process of committing a breaking and 

entering. When you go back to one and the fleeing. 

THE COURT: No one knows what she was doing being one 

and 3:30. 
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S
i MS. CARPENTER: But we know what she did at one.

2 THE COURT: I have heard no evidence as to what

3 happened during that time period. Theres been nothing on the

4 record. I mean, you can say everyone knows. I dont know

5 what she was doing. And I listened to this trial.

6 No one knows what she was doing. I dont know how

7 lack of any evidence whatsoever proves a breaking and

8 entering. No one knows what she was doing.

9 MS. CARPENTER: But we know what she was doing at

10 one. We dont know what she was doing between one and4:30.

11 THE COURT: Okay. Fair enough.

12 MS. CARPENTER: Thats what I meant.

5 13 THE COURT: Okay. So youre back to arguing thats

14 your point for getting 7.i6A in there.

15 MS. CARPENTER: Yes, your Honor.

16 THE COURT: Okay.

17 MS. CARPENTER: And especially if youre adding all

18 of these instructions for the Prosecutors when we have, when

19 they have no evidence theres a false statement. You just

20 gave this instruction. And youre not giving, when we have

21 evidence of a breaking and entering.

22 I just wanted to point out more too that she was

23 fleeing and eluding. A car crash. Drunk driving. And

24 driving while drugged. And I think you can take that into

5 25 consideration when you look at what was she doing at 4:30 in
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MS. CARPENTER: But we know what she did at one. 

THE COURT: I have heard no evidence as to what 

happened during that time period. There's been nothing on the 

record. I mean, you can say everyone knows. I don't know 

what she was doing. And I listened to this trial. 

No one knows what she was doing. I don't know how 

lack of any evidence whatsoever proves a breaking and 

entering. No one knows what she was doing. 

MS. CARPENTER: But we know what she was doing at 

one. We don't know what she was doing between one and 4:30. 

THE COURT: Okay. Fair enough. 

MS. CARPENTER: That's what I meant. 

THE COURT: Okay. So you're back to arguing that's 

your point for getting 7.16A in there. 

MS. CARPENTER: Yes, your Honor. 

THE COURT: Okay. 

MS. CARPENTER: And especially if you're adding all 

of these instructions for the Prosecutor's when we have, when 

they have no evidence there's a false statement. You just 

gave this instruction. And you're not giving, when we have 

evidence of a breaking and entering. 

I just wanted to point out more too that she was 

fleeing and eluding. A car crash. Drunk driving. And 

driving while drugged. And I think you can take that into 

consideration when you look at what was she doing at 4:30 in 
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S
i the morning at his house.

2 THE COURT: My justification for 2.19 was because I

3 think that there was inconsistent exculpatory statements. I

4 cant state whether they were false or not. Its the, and

5 thats why I think that this is applicable. Because its the

6 People claiming that they were false.

7 But I think that theres a basis for having

8 inconsistent exculpatory statements which is not covered by

9 the impeachment instruction. But Im not going to change my

10 mind with respect to 7.i6A.

ii I think that there was sufficient testimony from Mr.

12 Wafer. No one ever entered. And was not in the process at

5 13 the time he shot her. Okay. Any other instructions?

14 MS. SIRINGAS: No, your Honor.

15 THE COURT: I need to updated the books. Go ahead.

16 MS. SIRINGAS: Oh, the state of mind, your Honor.

17 think, I dont think the Court has ruled.

18 THE COURT: Oh, 16.21. Go ahead Ms. Carpenter. That

19 was something we addressedearlier.

20 MS. CARPENTER: Oh, yes.

21 THE COURT: And I also added an instruction with

22 respect to expert witnesses. I believe there were roughly 10

23 of them. My legal assistant has that if youd like to see it

24 before I read it to the jury. Just to make sure that all the

5 25 experts and their areas of expertise are outlined
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the morning at his house. 

THE COURT: My justification for 2.19 was because I 

think that there was inconsistent exculpatory statements. I 

can't state whether they were false or not. It's the, and 

that's why I think that this is applicable. Because it's the 

People claiming that they were false. 

But I think that there's a basis for having 

inconsistent exculpatory statements which is not covered by 

the impeachment instruction. But I'm not going to change my 

mind with respect to 7.16A. 

I think that there was sufficient testimony from Mr. 

Wafer. No one ever entered. And was not in the process at 

the time he shot her. Okay. Any other instructions? 

MS. SIRINGAS: No, your Honor. 

THE COURT: I need to updated the books. Go ahead. 

MS. SIRINGAS: Oh, the state of mind, your Honor. I 

think, I don't think the Court has ruled. 

THE COURT: Oh, 16.21. Go ahead Ms. Carpenter. That 

was something we addressed earlier. 

MS. CARPENTER: Oh, yes. 

THE COURT: And I also added an instruction with 

respect to expert witnesses. I believe there were roughly 10 

of them. My legal assistant has that if you'd like to see it 

before I read it to the jury. Just to make sure that all the 

experts and their areas of expertise are outlined 
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S
i appropriately. Go ahead, 16.21.

2 MS. CARPENTER: Which subparagraph would you like to

3 use?

4 MS. SIRINGAS: I think all the way up to one through

5 five.

6 MR. MUSCAT: Yeah. Just one through five.

7 MS. SIRINGAS: Cause we dont have premeditation.

8 So we just have one through five are the ones that apply, your

9 Honor, for this case.

10 MS. CARPENTER: Your Honor, I see this as wholly

ii irrelevant. This is inferring state of mind. Regarding that

12 the defendant intended to kill. It was clear in their opening

S
13 statement, they said that Mr. Wafer had no intent to kill.

14 MS. SIRINGAS: That was before Mr. Wafer got on the

15 stand and said he intentionally pulled the trigger. That was

16 based on what we thought his statement was gonna be. So had

17 he not changedhis defense, your Honor, midstream Im sure our

18 argument would have been different at opening.

19 THE COURT: Okay. Go aheadMs. Carpenter.

20 MS. CARPENTER: Thats it, your Honor.

21 THE COURT: Give me one moment.

22 (Brief pause on the record)

23 MS. SIRINGAS: Your Honor, while the Court is

24 reading.

25 THE COURT: Yeah. Go ahead.
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appropriately. Go ahead, 16.21. 

MS. CARPENTER: Which subparagraph would you like to 

use? 

MS. SIRINGAS: I think all the way up to one through 

five. 

MR. MUSCAT: Yeah. Just one through five. 

MS. SIRINGAS: 'Cause we don't have premeditation. 

So we just have one through five are the ones that apply, your 

Honor, for this case. 

MS. CARPENTER: Your Honor, I see this as wholly 

irrelevant. This is inferring state of mind. Regarding that 

the defendant intended to kill. It was clear in their opening 

statement, they said that Mr. Wafer had no intent to kill. 

MS. SIRINGAS: That was before Mr. Wafer got on the 

stand and said he intentionally pulled the trigger. That was 

based on what we thought his statement was gonna be. So had 

he not changed his defense, your Honor, midstream I'm sure our 

argument would have been different at opening. 

THE COURT: Okay. Go ahead Ms. Carpenter. 

MS. CARPENTER: That's it, your Honor. 

THE COURT: Give me one moment. 

(Brief pause on the record) 

MS. SIRINGAS: Your Honor, while the Court is 

reading. 

THE COURT: Yeah. Go ahead . 
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S
i MS. SIRINGAS: Can I just say, this is, I mean this

2 is part of argument that we even made on the murder 2.

3 Inferring the use of a dangerous weapon in a way to likely to

4 cause death orgreat bodily harm. Its a standard instruction

5 in the murder and the homicide section.

6 THE COURT: I mean, they didnt differentiate between

7 the types of murder. The only thing that differentiates that

8 in the instruction is number 6.

9 MS. SIRINGAS: Its an instruction given in almost

10 every murder case where you have a gun.

11 THE COURT: I know.

12 MS. SIRINGAS: So its an appropriate instruction.

S
13 Its standard instruction. Its something that the Court can

14 even infer in denying a motion for directed verdict on the

15 murder 2. Its a standard instruction thats used ordinarily

16 in a homicide case.

17 THE COURT: No. In reading the instructions it seems

18 applicable. Okay. Ill give 16.21 based on the specific

19 facts of this case. All right. Any other instruction?

20 MR. MUSCAT: I just had a question.

21 THE COURT: Go right ahead.

22 MR. MUSCAT: Did they have jury instructions in their

23 books there?

24 THE COURT: No.

25 MR. MUSCAT: Okay. No elements or anything?
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MS. SIRINGAS: Can I just say, this is, I mean this 

is part of argument that we even made on the murder 2. 

Inferring the use of a dangerous weapon in a way to likely to 

cause death or great bodily harm. It's a standard instruction 

in the murder and the homicide section. 

THE COURT: I mean, they didn't differentiate between 

the types of murder. The only thing that differentiates that 

in the instruction is number 6. 

MS. SIRINGAS: It's an instruction given in almost 

every murder case where you have a gun. 

THE COURT: I know. 

MS. SIRINGAS: So it's an appropriate instruction. 

It's standard instruction. It's something that the Court can 

even infer in denying a motion for directed verdict on the 

murder 2. It's a standard instruction that's used ordinarily 

in a homicide case. 

THE COURT: No. In reading the instructions it seems 

applicable. Okay. I'll give 16.21 based on the specific 

facts of this case. All right. Any other instruction? 

MR. MUSCAT: I just had a question. 

THE COURT: Go right ahead. 

MR. MUSCAT: Did they have jury instructions in their 

books there? 

THE COURT: No. 

MR. MUSCAT: Okay. No elements or anything? 
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S
i THE COURT: I read from the green. And then I send

2 in the green and the red once were done.

3 MR. MUSCAT: Okay.

4 MS. CARPENTER: One more thing for the record.

5 THE COURT: Go ahead.

6 MS. CARPENTER: A couple things I need. Weve had a

7 lot of sidebars throughout the trial. So I wanted to clean up

8 some that.

9 THE COURT: Please.

10 MS. CARPENTER: But first. One more thing for the

11 record about evidence ofbreaking and entering. Dr. Spitzs

12 expert testimony. It was clear that she got her swollen hands

S
13 and laceration on the back of her hand from trying to enter

14 into Mr. Wafers house. So thats another thing that supports

15 the giving of the jury instruction on the rebuttable

16 presumption.

17 THE COURT: The only thing I heard from Dr. Spitz was

18 it was caused by a pounding on the door. And someonepounding

19 is not breaking and entering.

20 MS. CARPENTER: And then, your Honor, for the record.

21 I would like to make for the record put what happenedduring

22 the cross-exam of Mr. Wafer on the record.

23 THE COURT: Oh, yes. I wanted to bring that up with

24 you.

25 MS. CARPENTER: Yes.
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THE COURT: I read from the green. And then I send 

in the green and the red once we're done. 

MR. MUSCAT: Okay. 

MS. CARPENTER: One more thing for the record. 

THE COURT: Go ahead. 

MS. CARPENTER: A couple things I need. We've had a 

lot of sidebars throughout the trial. So I wanted to clean up 

some that. 

THE COURT: Please. 

MS. CARPENTER: But first. One more thing for the 

record about evidence of breaking and entering. Dr. Spitz's 

expert testimony. It was clear that she got her swollen hands 

and laceration on the back of her hand from trying to enter 

into Mr. Wafer's house. So that's another thing that supports 

the giving of the jury instruction on the rebuttable 

presumption. 

THE COURT: The only thing I heard from Dr. Spitz was 

it was caused by a pounding on the door. And someone pounding 

is not breaking and entering. 

MS. CARPENTER: And then, your Honor, for the record. 

I would like to make for the record put what happened during 

the cross-exam of Mr. Wafer on the record. 

THE COURT: Oh, yes. I wanted to bring that up with 

you . 

MS. CARPENTER: Yes. 
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S
i THE COURT: Go ahead. I had forgotten what it was.

2 MS. CARPENTER: Ms. Siringas picked up, twice, Mr.

3 Wafers shotgun. And was carrying it around the courtroom.

4 She actually didnt do anything with the shotgun either time

5 in relation to Mr. Wafer.

6 And the second time she picked it up, and its

7 interesting to note for the record. While shes holding the

8 shotgun shes pulling the trigger. Weve seen that.

9 And then while she is taking the gun off of the

10 table she waved it and brandished it in front of all the

ii jurors. It was pointed at their faces. And juror number 9,

12 Ms. Carney, reacted inhorror.

S
13 She, it was, thats why I jumped up so quickly. She

14 put her hands over her face. She cowered. And went oh my

15 God. I mean, it was that much.

16 And I couldnt, I was looking at Ms. Carney. I

17 dont know what the other jurors were doing. For that, your

18 Honor, I think that is completely improper.

19 She was trying to use this weapon to show how

20 dangerous it is. We all agree its a dangerous weapon. And I

21 think that is enough.

22 And I think also with this, the jury instruction and

23 how you, they have--what the jury instruction that just came

24 up about the rebuttable presumption and how the Prosecutors,

5 25 after they saw what I did in opening, they went to the
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THE COURT: Go ahead. I had forgotten what it was. 

MS. CARPENTER: Ms. Siringas picked up, twice, Mr. 

Wafer's shotgun. And was carrying it around the courtroom. 

She actually didn't do anything with the shotgun either time 

in relation to Mr. Wafer. 

And the second time she picked it up, and it's 

interesting to note for the record. While she's holding the 

shotgun she's pulling the trigger. We've seen that. 

And then while she is taking the gun off of the 

table she waved it and brandished it in front of all the 

jurors. It was pointed at their faces. And juror number 9, 

Ms. Carney, reacted in horror. 

She, it was, that's why I jumped up so quickly. She 

put her hands over her face. She cowered. And went oh my 

God. I mean, it was that much. 

And I couldn't, I was looking at Ms. Carney. I 

don't know what the other jurors were doing. For that, your 

Honor, I think that is completely improper. 

She was trying to use this weapon to show how 

dangerous it is. We all agree it's a dangerous weapon. And I 

think that is enough. 

And I think also with this, the jury instruction and 

how you, they have--what the jury instruction that just came 

up about the rebuttable presumption and how the Prosecutor's, 

after they saw what I did in opening, they went to the 
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S
i Michigan Committee about the jury instructions and got it

2 changed. For those two reasons, your Honor, I would ask for a

3 mistrial in this case.

4 THE COURT: Okay. Well, Im not giving the

S instruction. So it really doesnt make a difference whether

6 they had it changed or not.

7 And the fact that they had it changed to state and,

8 only makes a difference if I was going to give it to the jury.

9 In which Im not. So I think mistrial is way to severe a

10 sanction to do in response to whatever was done to get an

ii instruction changed that Im ultimately not even giving to the

12 jury.

S
13 And Im not giving it to them--the reason Im not

14 giving it to them is on no account of anything the

15 Prosecutors Office did. I just dont think its applicable.

16 Okay. Ms. Siringas, anything you want to put on the record?

17 MS. SIRINGAS: No, your Honor. The instruction is

18 wrong. Its a jury instruction thats wrong.

19 When I looked at the jury instruction and I read the

20 statute I realized that the jury instruction was wrong. I

21 would assumethat Ms. Carpenter would have looked at jury

22 instruction. Also look at the statute and figured out that

23 the jury instruction was wrong.

24 Because the Law requires that the Court give an

25 instruction thats consistent with the statute. If she failed
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Michigan Committee about the jury instructions and got it 

changed. For those two reasons, your Honor, I would ask for a 

mistrial in this case. 

THE COURT: Okay. Well, I'm not giving the 

instruction. So it really doesn't make a difference whether 

they had it changed or not. 

And the fact that they had it changed to state and, 

only makes a difference if I was going to give it to the jury. 

In which I'm not. So I think mistrial is way to severe a 

sanction to do in response to whatever was done to get an 

instruction changed that I'm ultimately not even giving to the 

jury. 

And I'm not giving it to them--the reason I'm not 

giving it to them is on no account of anything the 

Prosecutor's Office did. I just don't think it's applicable. 

Okay. Ms. Siringas, anything you want to put on the record? 

MS. SIRINGAS: No, your Honor. The instruction is 

wrong. It's a jury instruction that's wrong. 

When I looked at the jury instruction and I read the 

statute I realized that the jury instruction was wrong. I 

would assume that Ms. Carpenter would have looked at jury 

instruction. Also look at the statute and figured out that 

the jury instruction was wrong. 

Because the Law requires that the Court give an 

instruction that's consistent with the statute. If she failed 
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S
i to do that, she cant blame the Prosecutor for their noticing

2 that an instruction, that this Court may give to a jury is

3 wrong and get it corrected.

4 THE COURT: Well even at the end of day it doesnt

S matter. Im not giving it to the jury. So whether it was

6 wrong and corrected makes no difference. Becausethe jury

7 will never hear this instruction.

8 MS. SIRINGAS: And also any representation as to what

9 I did with a gun. The gun was used in this case by many

10 people. People approachedwith a gun.

ii And there was nothing inappropriate by anything that

12 I did. The Court told me to put the gun down. I did. There

13 wasnt nothing inappropriate inanything that happened.

14 THE COURT: Okay.

15 MS. CARPENTER: Your Honor,

16 THE COURT: Go ahead.

17 MS. SIRINGAS: And the gun was not loaded.

18 THE COURT: Yes.

19 MS. SIRINGAS: Your officers had cleared it.

20 MS. CARPENTER: Yeah, yeah. It it is,

21 THE COURT: Hold on one second.

22 (Brief pause on the record)

23 THE COURT: All right. Go ahead. Thank you.

24 MS. CARPENTER: I dont know if the Court saw Ms.

5 25 Carney, juror number 9, react. It did itself. Im sorry.
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to do that, she can't blame the Prosecutor for their noticing 

that an instruction, that this Court may give to a jury is 

wrong and get it corrected. 

THE COURT: Well even at the end of day it doesn't 

matter. I'm not giving it to the jury. So whether it was 

wrong and corrected makes no difference. Because the jury 

will never hear this instruction. 

MS. SIRINGAS: And also any representation as to what 

I did with a gun. The gun was used in this case by many 

people. People approached with a gun. 

And there was nothing inappropriate by anything that 

I did. The Court told me to put the gun down. I did. There 

wasn't nothing inappropriate in anything that happened. 

THE COURT: Okay. 

MS. CARPENTER: Your Honor, 

THE COURT: Go ahead. 

MS. SIRINGAS: And the gun was not loaded. 

THE COURT: Yes. 

MS. SIRINGAS: Your officers had cleared it. 

MS. CARPENTER: Yeah, yeah. It it is, 

THE COURT: Hold on one second. 

(Brief pause on the record) 

THE COURT: All right. Go ahead. Thank you. 

MS. CARPENTER: I don't know if the Court saw Ms. 

Carney, juror number 9, react. It did itself. I'm sorry. 
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S
i Were not gonna say, juror number 9.

2 Please dont have anybody give out the names of the

3 jurors. I just realized that. I know the media watching.

4 That was improper.

5 But we cant unring that bell. We cant take back

6 the reaction Ms. Siringas to the jurors. I mean, deathly

7 afraid. I dont care. Its a dangerous weapon.

8 Mr. Balash--nobody handled it like Ms. Siringas.

9 Nobody. Everybody handled it safely except her. And if

10 youre not going to grant a mistrial I would ask that you

ii admonish the Prosecutor not to do that in closing.

12 Whatever prosecutor it is closing. Not to point it

S
13 at anybody if they hold the weapon, hold it to the ground.

14 THE COURT: That s fair.

15 MS. CARPENTER: Or use something else.

16 THE COURT: No one, I dont know whos going to be

17 doing the closing. No one is allowed to point the weapon in

18 the direction of the jurors. I think that that, just to make

19 them feel more comfortable during the closings.

20 MS. SIRINGAS: And that didnt happen. I never

21 pointed it in the direction of the jury. I was approaching.

22 I was holding--the record should be clear. I was approaching

23 Mr. Wafer. I was holding the weapon at my side. I came

24 around. I never pointed it in the direction of the jury at

25 all. But, you know, the gun is in evidence.
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We're not gonna say, juror number 9. 

Please don't have anybody give out the names of the 

jurors. I just realized that. I know the media watching. 

That was improper. 

But we can't unring that bell. We can't take back 

the reaction Ms. Siringas to the jurors. I mean, deathly 

afraid. I don't care. It's a dangerous weapon. 

Mr. Balash--nobody handled it like Ms. Siringas. 

Nobody. Everybody handled it safely except her. And if 

you're not going to grant a mistrial I would ask that you 

admonish the Prosecutor not to do that in closing. 

Whatever prosecutor it is closing. Not to point it 

at anybody if they hold the weapon, hold it to the ground. 

THE COURT: That's fair. 

MS. CARPENTER: Or use something else. 

THE COURT: No one, I don't know who's going to be 

doing the closing. No one is allowed to point the weapon in 

the direction of the jurors. I think that that, just to make 

them feel more comfortable during the closings. 

MS. SIRINGAS: And that didn't happen. I never 

pointed it in the direction of the jury. I was approaching. 

I was holding--the record should be clear. I was approaching 

Mr. Wafer. I was holding the weapon at my side. I came 

around. I never pointed it in the direction of the jury at 

all. But, you know, the gun is in evidence. 
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S
i THE COURT: I understand.

2 MS. SIRINGAS: The gun is a piece of evidence, your

3 Honor.

4 THE COURT: I understand.

5 MS. SIRINGAS: Its whats this case—-

6 THE COURT: But be respectful to the jurors. Were

7 not gonna point it in their direction in any way, shape or

8 form. And it might have been an oversight. But I did hear

9 one juror who sounded shocked.

10 MS. CARPENTER: Your Honor, we might-

11 THE COURT: Okay. Go ahead.

12 MS. CARPENTER: --Just to be safe, question juror

S
13 number 9. Bring her out here. How did that affect you when

14 that happenedto you? Can you be fair still in this case?

is THE COURT: I dont think that thats necessary.

16 MS. CARPENTER: And then, your Honor, another thing

17 for the record. That we did at sidebar.

18 THE COURT: Yes.

19 MS. CARPENTER: That during Mr. Wafers cross-exam.

20 That we allowed, and I didnt object that the Prosecutor

21 played his whole statement. The whole thing in entirety.

22 Which I think is the proper way to do it.

23 And then they started using piece meal and replaying

24 everything. And doing it, it was bols-I dont know what they

5 25 were doing. I think it was improper because they werent
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THE COURT: I understand. 

MS. SIRINGAS: The gun is a piece of evidence, your 

Honor. 

THE COURT: I understand. 

MS. SIRINGAS: It's what's this case--

THE COURT: But be respectful to the jurors. We're 

not gonna point it in their direction in any way, shape or 

form. And it might have been an oversight. But I did hear 

one juror who sounded shocked. 

MS. CARPENTER: Your Honor, we might­

THE COURT: Okay. Go ahead. 

MS. CARPENTER: --Just to be safe, question juror 

number 9. Bring her out here. How did that affect you when 

that happened to you? Can you be fair still in this case? 

THE COURT: I don't think that that's necessary. 

MS. CARPENTER: And then, your Honor, another thing 

for the record. That we did at sidebar. 

THE COURT: Yes. 

MS. CARPENTER: That during Mr. Wafer's cross-exam. 

That we allowed, and I didn't object that the Prosecutor 

played his whole statement. The whole thing in entirety. 

Which I think is the proper way to do it. 

And then they started using piece meal and replaying 

everything. And doing it, it was bols-I don't know what they 

were doing. I think it was improper because they weren't 
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S
i using the tape.

2 You cant just play the tape and then not ask

3 questions and have it. They werent using it for impeachment

4 or anything. I wanted just to put that on the record.

5 THE COURT: Okay. And there were questions that

6 proceeded what they played in the tape, both before and

7 afterwards. And that was what we discussed at sidebar. Was

8 it doesnt have to be impeachment when its something thats

9 already been admitted into evidence.

10 They can use it for whatever purpose. As long as

ii theyre continuing the question and answer process. And I

12 think that they were--I didnt think that that was improper.

S
13 I think they could do whatever they wanted with the evidence.

14 Okay. Anything else before we bring out the jury?

15 MS. SIRINGAS: No. Can we get the binders?

16 THE COURT: Yes. Can you both come up and confirm

17 that thats the proper list.

18 (At 2:32 p.m., off the record)

19 (At 2:45 p.m., on the record)

20 THE COURT: Okay. Were back on the record.

21 MS. CARPENTER: Your Honor, I dont think the special

22 jury instruction, saying that a porch is included as part of a

23 home is in here.

24 THE COURT: I added it to the end of duty to retreat.

5 25 MS. CARPENTER: Okay.
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using the tape. 

You can't just play the tape and then not ask 

questions and have it. They weren't using it for impeachment 

or anything. I wanted just to put that on the record. 

THE COURT: Okay. And there were questions that 

proceeded what they played in the tape, both before and 

afterwards. And that was what we discussed at sidebar. Was 

it doesn't have to be impeachment when it's something that's 

already been admitted into evidence. 

They can use it for whatever purpose. As long as 

they're continuing the question and answer process. And I 

think that they were--I didn't think that that was improper. 

I think they could do whatever they wanted with the evidence. 

Okay. Anything else before we bring out the jury? 

MS. SIRINGAS: No. Can we get the binders? 

THE COURT: Yes. Can you both come up and confirm 

that that's the proper list. 

(At 2:32 p.m., off the record) 

(At 2:45 p.m., on the record) 

THE COURT: Okay. We're back on the record. 

MS. CARPENTER: Your Honor, I don't think the special 

jury instruction, saying that a porch is included as part of a 

home is in here. 

THE COURT: I added it to the end of duty to retreat. 

MS. CARPENTER: Okay. 
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S
i THE COURT: So I was just going to state it right

2 after I read that instruction.

3 MS. CARPENTER: What number is that?

4 THE COURT: It is 7.16.

S MS. CARPENTER: Thank you. And in noticed 16.9, is

6 included in these instructions. And we need 16.10. So thats

7 what is being prepared right now.

8 Also I found some other errors that I will read to

9 the jury. Well correct it before, or that I will correct

10 when I read to the jury. And well correct it in the books

11 before we send them in. But--

12 MS. SIRINGAS: Your Honor,

S
13 MS. CARPENTER: I did, I, I realized after I was done

14 with Mr. Wafer, doing the direct exam. I never asked him

is about the other error in the transcript. Jumped backwards or

16 fell backwards.

17 I still would like, since it didnt come out yet, I

18 do--when you talk about the transcripts part in here. Tell

19 em, tell em that is also an error that they heard.

20 THE COURT: Well,--

21 MS. SIRINGAS: The Court, your Honor, gave an

22 instruction at the appropriate time.

23 THE COURT: I agree. And I, I mean, that was up to

24 you whether you wanted to point it out. I said I wasnt going

25 to point it out becausethe People asked me not to.
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THE COURT: So I was just going to state it right 

after I read that instruction. 

MS. CARPENTER: What number is that? 

THE COURT: It is 7.16. 

MS. CARPENTER: Thank you. And in noticed 16.9, is 

included in these instructions. And we need 16.10. So that's 

what is being prepared right now. 

Also I found some other errors that I will read to 

the jury. We'll correct it before, or that I will correct 

when I read to the jury. And we'll correct it in the books 

before we send them in. But--

MS. SIRINGAS: Your Honor, 

MS. CARPENTER: I did, I, I realized after I was done 

with Mr. Wafer, doing the direct exam. I never asked him 

about the other error in the transcript. Jumped backwards or 

fell backwards. 

I still would like, since it didn't come out yet, I 

do--when you talk about the transcripts part in here. Tell 

'em, tell 'em that is also an error that they heard. 

THE COURT: Well,--

MS. SIRINGAS: The Court, your Honor, gave an 

instruction at the appropriate time. 

THE COURT: I agree. And I, I mean, that was up to 

you whether you wanted to point it out. I said I wasn't going 

to point it out because the People asked me not to . 
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S
i MS. CARPENTER: Your Honor, theres been two errors

2 now. There was an error about-—

3 THE COURT: Im sure. Theres probably other ones.

4 That happens in transcripts.

5 MS. CARPENTER: But I would just request that you

6 point out that its not jump backwards, its fall backwards.

7 MS. SIRINGAS: We changed the transcript to say fall

8 backwards. What theyre gonna get is a transcript that says

9 fall backwards, your Honor. Or fell backwards. Or whatever

10 it said.

ii Your Honor, as far as Mr. Spitz. When you showed

12 us, I know the Court is working on something.

S
13 THE COURT: No. I can listen and read at the same

14 time. Go ahead.

15 MS. SIRINGAS: Dr. Spitz, his only expertise is

16 Forensic Pathology and Anatomical Pathology, I believe. There

17 is no such expertise as fear of doom or, you know, there was

18 not a separate expertise. Its just the Court allowed him

19 becauseof these two.

20 I think that was the only thing he was qualified in.

21 And the Court allowed him to testify in this other issue as

22 part of that expertise. But its not a separate expertise

23 thats recognized. The fear of impeding doom is not really

24 anything thats an expertise. So the People would ask-

25 THE COURT: One would think. But there is that Court

151

• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. CARPENTER: Your Honor, there's been two errors 

now. There was an error about--

THE COURT: I'm sure. There's probably other ones. 

That happens in transcripts. 

MS. CARPENTER: But I would just request that you 

point out that it's not jump backwards, it's fall backwards. 

MS. SIRINGAS: We changed the transcript to say fall 

backwards. What they're gonna get is a transcript that says 

fall backwards, your Honor. Or fell backwards. Or whatever 

it said. 

Your Honor, as far as Mr. Spitz. When you showed 

us, I know the Court is working on something. 

THE COURT: No. I can listen and read at the same 

time. Go ahead. 

MS. SIRINGAS: Dr. Spitz, his only expertise is 

Forensic Pathology and Anatomical Pathology, I believe. There 

is no such expertise as fear of doom or, you know, there was 

not a separate expertise. It's just the Court allowed him 

because of these two. 

I think that was the only thing he was qualified in. 

And the Court allowed him to testify in this other issue as 

part of that expertise. But it's not a separate expertise 

that's recognized. The fear of impeding doom is not really 

anything that's an expertise. So the People would ask-

THE COURT: One would think. But there is that Court 
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S
i of Appeals opinion that said he should have beenqualified.

2 And that was the area of expertise that said he should have

3 been qualified.

4 MS. SIRINGAS: But in this case--as a Forensic

S Pathologist.

6 THE COURT: Yes.

7 MS. SIRINGAS: They should have allowed him to

8 testify--

9 THE COURT: To testify on the fear of impending doom.

10 MS. SIRINGAS: --As a Forensic Pathologist. But the

ii expertise is Forensic Pathology. Thats just another area

12 that he can talk about. Its not a separate expertise.

S
13 THE COURT: Oh. Understood. Its the opinion within

14 the area of expertise.

15 MS. SIRINGAS: Exactly. Okay. So its not a

16 separate expertise.

17 THE COURT: No. Youre correct. That was what the

18 Court of Appeals said. He gets to opine on that as part of

19 his expertise in Forensic Pathology.

20 MS. SIRINGAS: Your Honor, is the Court planning on

21 giving the self-defense before it gives the elements of the

22 underlying offense? Because normally I would ask that it be

23 given after. That you give the elements of the offenses and

24 then give the self-defense subsequent to that. I notice its

25 in the book. I dont know if this is the order that the Court
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of Appeals opinion that said he should have been qualified. 

And that was the area of expertise that said he should have 

been qualified. 

MS. SIRINGAS: But in this case--as a Forensic 

Pathologist. 

THE COURT: Yes. 

MS. SIRINGAS: They should have allowed him to 

testify--

THE COURT: To testify on the fear of impending doom. 

MS. SIRINGAS: --As a Forensic Pathologist. But the 

expertise is Forensic Pathology. That's just another area 

that he can talk about. It's not a separate expertise. 

THE COURT: Oh. Understood. It's the opinion within 

the area of expertise. 

MS. SIRINGAS: Exactly. Okay. So it's not a 

separate expertise. 

THE COURT: No. You're correct. That was what the 

Court of Appeals said. He gets to opine on that as part of 

his expertise in Forensic Pathology. 

MS. SIRINGAS: Your Honor, is the Court planning on 

giving the self-defense before it gives the elements of the 

underlying offense? Because normally I would ask that it be 

given after. That you give the elements of the offenses and 

then give the self-defense subsequent to that. I notice it's 

in the book. I don't know if this is the order that the Court 
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S
i will read these.

2 THE COURT: Well, I generally do. But right now I

3 want to make sure that everythings in place.

4 MS. SIRINGAS: Okay.

S THE COURT: Okay. Yeah, those are at the beginning.

6 MS. SIRINGAS: Fine, your Honor.

7 THE COURT: I could read those right after the

8 charges. And then well dismiss the jury. Any other

9 corrections before we bring out the jury?

10 MS. SIRINGAS: Your Honor, in my book I have 16.9,

ii which is the—-

12 THE COURT: I thought she just brought out 16.10, no?

S
13 I have the corrected version. Well get those for your books.

14 Okay. Any final corrections before we bring out the jury?

15 MS. SIRINGAS: Not from the People, your Honor.

16 THE COURT: Ms. Carpenter?

17 MS. CARPENTER: No, your Honor.

18 THE COURT: Okay. Lets bring them out.

19 DEPUTY DARRISAW: All rise for the jury. Jurors

20 please come out and take your assigned seats.

21 (At 2:57 to 2:58 p.m., jury enters/seated)

22 DEPUTY DARRISAW: You may be seated.

23 THE COURT: Thank you again ladies and gentlemen for

24 being so patient. First thing Ill do is ask you the

5 25 questions sincewe had a significant break. Have any of you
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will read these. 

THE COURT: Well, I generally do. But right now I 

want to make sure that everything's in place. 

MS. SIRINGAS: Okay. 

THE COURT: Okay. Yeah, those are at the beginning. 

MS. SIRINGAS: Fine, your Honor. 

THE COURT: I could read those right after the 

charges. And then we'll dismiss the jury. Any other 

corrections before we bring out the jury? 

MS. SIRINGAS: Your Honor, in my book I have 16.9, 

which is the--

THE COURT: I thought she just brought out 16.10, no? 

I have the corrected version. We'll get those for your books. 

Okay. Any final corrections before we bring out the jury? 

MS. SIRINGAS: Not from the People, your Honor. 

THE COURT: Ms. Carpenter? 

MS. CARPENTER: No, your Honor. 

THE COURT: Okay. Let's bring them out. 

DEPUTY DARRISAW: All rise for the jury. Jurors 

please come out and take your assigned seats. 

(At 2:57 to 2:58 p.m., jury enters/seated) 

DEPUTY DARRISAW: You may be seated. 

THE COURT: Thank you again ladies and gentlemen for 

being so patient. First thing I'll do is ask you the 

questions since we had a significant break. Have any of you 
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S
i had conversations amongst yourselves or others about this

2 case, raise your hands?

3 JURY PANEL: (No response)

4 THE COURT: No one. Have any of you read newspapers

5 or watched tv reports about this case, raise your hands.

6 JURY PANEL: (No response)

7 THE COURT: I see no hands. Did any of you use any

8 type of electronic device to get on the internet or to do

9 independent research about the case, people, places, things or

10 terminology?

11 JURY PANEL: (No response)

12 THE COURT: I see no hands. And did any of you read

S
13 or create any blogs, social networking pages, status updates

14 or tweets about this case?

15 JURY PANEL: (No response)

16 THE COURT: Okay. I see no hands. Were gonna

17 proceed in a little bit of an unusual fashion. Its not

18 always done. But it is--

19 MS. CARPENTER: Your Honor,

20 THE COURT: Go ahead.

21 MS. CARPENTER: I think I officially need to rest.

22 THE COURT: Oh, Im sorry. Go right ahead.

23 MS. CARPENTER: Thats okay. The defense rests.

24 THE COURT: Thank you very much. Any rebuttal from

5 25 the People?
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had conversations amongst yourselves or others about this 

case, raise your hands? 

JURY PANEL: (No response) 

THE COURT: No one. Have any of you read newspapers 

or watched tv reports about this case, raise your hands. 

JURY PANEL: (No response) 

THE COURT: I see no hands. Did any of you use any 

type of electronic device to get on the internet or to do 

independent research about the case, people, places, things or 

terminology? 

JURY PANEL: (No response) 

THE COURT: I see no hands. And did any of you read 

or create any blogs, social networking pages, status updates 

or tweets about this case? 

JURY PANEL: (No response) 

THE COURT: Okay. I see no hands. We're gonna 

proceed in a little bit of an unusual fashion. It's not 

always done. But it is--

MS. CARPENTER: Your Honor, 

THE COURT: Go ahead. 

MS. CARPENTER: I think I officially need to rest. 

THE COURT: Oh, I'm sorry. Go right ahead. 

MS. CARPENTER: That's okay. The defense rests. 

THE COURT: Thank you very much. Any rebuttal from 

the People? 
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S
i MS. SIRINGAS: No, your Honor.

2 (At 2:58 p.m., Jury Instructions given by the Court)

3 THE COURT: Okay. Thank you very much. Okay. Now

4 comes the time for final jury instructions. Generally what

5 will happen is the People will close and then Ill instruct

6 you. But were gonna do it little bit opposite.

7 Im going to give you a number of, its a bit of an

8 oxymoron, but preliminary final jury instructions. Dismiss

9 you for the day. Youre still not free to discuss the caseor

10 review any news reports about the case.

11 Youre going to return tomorrow. Closing arguments.

12 Then the final reserved jury instructions that I have for you.

S
13 Then youll proceed with deliberations tomorrow.

14 So youre still not free to discuss the case with

15 anyone until I release you to do that tomorrow. But Im going

16 to instruct you with what I can today. And then well excuse

17 you for the day.

18 Members of the jury, the evidence and arguments in

19 this case are finished. And Im now going to instruct you on

20 the law. That is, I will explain the law that applies to this

21 case.

22 Remember that you have taken an oath to return true

23 and just verdict based only on the evidence and my

24 instructions on the law. You must not let sympathy or

5 25 prejudice influence your decision. As jurors you must decide
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MS. SIRINGAS: No, your Honor. 

(At 2:58 p.m., Jury Instructions given by the Court) 

THE COURT: Okay. Thank you very much. Okay. Now 

comes the time for final jury instructions. Generally what 

will happen is the People will close and then I'll instruct 

you. But we're gonna do it little bit opposite. 

I'm going to give you a number of, it's a bit of an 

oxymoron, but preliminary final jury instructions. Dismiss 

you for the day. You're still not free to discuss the case or 

review any news reports about the case. 

You're going to return tomorrow. Closing arguments. 

Then the final reserved jury instructions that I have for you. 

Then you'll proceed with deliberations tomorrow. 

So you're still not free to discuss the case with 

anyone until I release you to do that tomorrow. But I'm going 

to instruct you with what I can today. And then we'll excuse 

you for the day. 

Members of the jury, the evidence and arguments in 

this case are finished. And I'm now going to instruct you on 

the law. That is, I will explain the law that applies to this 

case. 

Remember that you have taken an oath to return true 

and just verdict based only on the evidence and my 

instructions on the law. You must not let sympathy or 

prejudice influence your decision. As jurors you must decide 
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S
i what the facts of this case are. This is your job and nobody

2 elses.

3 You must think about all the evidence and the

4 testimony. And then decide what each piece of evidence means.

5 And how important you think it is. This includes whether you

6 believe what each of the witnesses said.

7 What you decide about any fact in this case is

8 final. It is my duty to instruct you on the law. You must

9 take the law as I give it to you. If a lawyer says something

10 different about the law, follow what I say.

11 At various times Ive already give you some

12 instructions about the law. You must take all my instructions

S
13 together as the law you are to follow. You should not pay

14 attention to some instructions and ignore others.

iS To sum up, it is your job to decide what the facts

16 of the case are, to apply the law as I give it to you and in

17 that way to decide the case. A person accused of a crime is

18 presumedto be innocent. This means that you must start with

19 the presumption that the defendant is innocent.

20 This presumption continues throughout the trial and

21 entitles the defendant to a verdict of not guilty unless you

22 are satisfied beyond a reasonable doubt that he is guilty.

23 Every crime is made up of parts called elements. The

24 Prosecutor must prove each element of the crime beyond a

5 25 reasonable doubt.
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what the facts of this case are. This is your job and nobody 

else's. 

You must think about all the evidence and the 

testimony. And then decide what each piece of evidence means. 

And how important you think it is. This includes whether you 

believe what each of the witnesses said. 

What you decide about any fact in this case is 

final. It is my duty to instruct you on the law. You must 

take the law as I give it to you. If a lawyer says something 

different about the law, follow what I say. 

At various times I've already give you some 

instructions about the law. You must take all my instructions 

together as the law you are to follow. You should not pay 

attention to some instructions and ignore others. 

To sum up, it is your job to decide what the facts 

of the case are, to apply the law as I give it to you and in 

that way to decide the case. A person accused of a crime is 

presumed to be innocent. This means that you must start with 

the presumption that the defendant is innocent. 

This presumption continues throughout the trial and 

entitles the defendant to a verdict of not guilty unless you 

are satisfied beyond a reasonable doubt that he is guilty. 

Every crime is made up of parts called elements. The 

Prosecutor must prove each element of the crime beyond a 

reasonable doubt. 
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S
i The defendant is not required to prove his innocence

2 or to do anything. If you find that the Prosecutor has not

3 proven every element beyond a reasonable doubt, then you must

4 find the defendant notguilty.

5 A reasonable doubt is a fair honest doubt growing

6 out of the evidence or lack of evidence. It is not merely an

7 imaginary or possible doubt, but a doubt based on reason and

8 common sense. A reasonable doubt is just that. A doubt that

9 is reasonable. After a careful and considered examination of

10 the facts and the circumstances of the case.

11 When you discuss the case and decide on your

12 verdict, you may only consider the evidence that was properly

S
13 admitted in the case. Therefore, it is important for you to

14 understand what is evidence and what is not evidence.

15 Evidence includes only the sworn testimony of

16 witnesses and the exhibits that were admitted into evidence.

17 Many things are not evidence. And you must be careful not to

18 consider them as such. I will now describe of the things that

19 are not evidence.

20 The fact that the defendant is charged with a crime

21 and is on trial, is not evidence. The lawyers statements and

22 arguments are not evidence. Theyre only meant to help you

23 understand the evidence and each sides legal theories.

24 The lawyers questions to the witnesses are also not

5 2S evidence. You should consider thesequestions only as they
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The defendant is not required to prove his innocence 

or to do anything. If you find that the Prosecutor has not 

proven every element beyond a reasonable doubt, then you must 

find the defendant not guilty. 

A reasonable doubt is a fair honest doubt growing 

out of the evidence or lack of evidence. It is not merely an 

imaginary or possible doubt, but a doubt based on reason and 

common sense. A reasonable doubt is just that. A doubt that 

is reasonable. After a careful and considered examination of 

the facts and the circumstances of the case. 

When you discuss the case and decide on your 

verdict, you may only consider the evidence that was properly 

admitted in the case. Therefore, it is important for you to 

understand what is evidence and what is not evidence. 

Evidence includes only the sworn testimony of 

witnesses and the exhibits that were admitted into evidence. 

Many things are not evidence. And you must be careful not to 

consider them as such. I will now describe of the things that 

are not evidence. 

The fact that the defendant is charged with a crime 

and is on trial, is not evidence. The lawyers statements and 

arguments are not evidence. They're only meant to help you 

understand the evidence and each sides legal theories. 

The lawyers questions to the witnesses are also not 

evidence. You should consider these questions only as they 
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S
i give meaning to the witnesses answers. You should only accept

2 things the lawyers say that are supported by the evidence or

3 by your own common sense and general knowledge.

4 My comments, rulings and instructions on the law are

5 also not evidence. It is my duty to see that the trial is

6 conducted according to the law, and to tell you the law that

7 applies to this case.

8 However, when I make a comment or give an

9 instruction, Im not trying to influence your vote or express

10 a personal opinion about the case. If you think that I have

11 an opinion about how you should decide this case, you must pay

12 no attention to that opinion. You are the only judges of the

13 facts. And you should decide this case from the evidence.

14 You should use your own common senseand general

iS knowledge in weighing and judging the evidence. But you

16 should not use any personal knowledge you may have about a

17 place, a person or an event. To repeat once more, you must

18 decide this case based only on the evidence admittedduring

19 the trial.

20 Now as I just said, it is your job to decide what

21 the facts of the case are. You must decide which witnesses

22 you believe, and how important you think their testimony is.

23 You do not have to accept or reject everything a witness said.

24

5 25 You are free to believe all, none or part of any
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give meaning to the witnesses answers. You should only accept 

things the lawyers say that are supported by the evidence or 

by your own common sense and general knowledge. 

My comments, rulings and instructions on the law are 

also not evidence. It is my duty to see that the trial is 

conducted according to the law, and to tell you the law that 

applies to this case. 

However, when I make a comment or give an 

instruction, I'm not trying to influence your vote or express 

a personal opinion about the case. If you think that I have 

an opinion about how you should decide this case, you must pay 

no attention to that opinion. You are the only judges of the 

facts. And you should decide this case from the evidence. 

You should use your own common sense and general 

knowledge in weighing and judging the evidence. But you 

should not use any personal knowledge you may have about a 

place, a person or an event. To repeat once more, you must 

decide this case based only on the evidence admitted during 

the trial. 

Now as I just said, it is your job to decide what 

the facts of the case are. You must decide which witnesses 

you believe, and how important you think their testimony is. 

You do not have to accept or reject everything a witness said. 

You are free to believe all, none or part of any 
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S
i persons testimony. In deciding which testimony you believe,

2 you should rely on your own common sense and everyday

3 experience.

4 However, in deciding whether you believe a witnesses

S testimony you must set aside any bias or prejudice you may

6 have based on the race, gender or national origin of the

7 witness. There arent any fixed set of rules for judging

8 whether you believe a witness. But it may help you to think

9 about these questions.

10 Was the witness able to see or hear clearly? How

ii long was the witness watching or listening? Was anything else

12 going on that might have distracted the witness?

5 13 Did the witness seem to have a good memory? How did

14 the witness look and act while testifying? Did the witness

15 seem to be making an honest effort to tell the truth, or did

16 the witness seem to evade the questions or argue with the

17 lawyers?

18 Does the witnesss age and maturity affect how you

19 judge his or her testimony? Does the witness have anybias,

20 prejudice or personal interest in how this case is decided?

21 In general, does the witness have anyspecial reason

22 to tell the truth or any special reason to lie? All in all,

23 how reasonable does the witnesses testimony seem when you

24 think about all the other evidence in this case?

2S Sometimes the testimony of different witnesses will
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person's testimony. In deciding which testimony you believe, 

you should rely on your own common sense and everyday 

experience. 

However, in deciding whether you believe a witnesses 

testimony you must set aside any bias or prejudice you may 

have based on the race, gender or national origin of the 

witness. There aren't any fixed set of rules for judging 

·whether you believe a witness. But it may help you to think 

about these questions. 

Was the witness able to see or hear clearly? How 

long was the witness watching or listening? Was anything else 

going on that might have distracted the witness? 

Did the witness seem to have a good memory? How did 

the witness look and act while testifying? Did the witness 

seem to be making an honest effort to tell the truth, or did 

the witness seem to evade the questions or argue with the 

lawyers? 

Does the witness's age and maturity affect how you 

judge his or her testimony? Does the witness have any bias, 

prejudice or personal interest in how this case is decided? 

In general, does the witness have any special reason 

to tell the truth or any special reason to lie? All in all, 

how reasonable does the witnesses testimony seem when you 

think about all the other evidence in this case? 

Sometimes the testimony of different witnesses will 
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S
i not agree. And you must decide which testimony you accept.

2 You should think about whether this agreement involved

3 something important or not and whether you think someone is

4 lying or is simply mistaken.

S People see and hear things differently. And

6 witnesses may testify honestly, but simply be wrong about what

7 they thought they saw or remembered. Theres also a good idea

8 to think about which testimony agrees best with the other

9 evidence in the case.

10 However, you may conclude that a witness

11 deliberately lied about something that is important to how you

12 decide the case. If so, you may choose not to accept anything

S
13 that witness said. On the other hand, if you think the

14 witness lied about some things, but told the truth about

lS others you may simply accept the part you think is true and

16 ignore the rest.

17 The evidence must convince you beyond areasonable

18 doubt that the crimes occurred on November 2, 2013, in Wayne

19 County Michigan. The defendant is charged with the crimes of

20 Second Degree Murder, Manslaughter and Felony Firearm. These

21 are separatecrimes. And the Prosecutor is charging that the

22 defendant committed each of them.

23 You must consider each crime separately in light of

24 all the evidence in this case. You may find the defendant

25 guilty of one or more of these crimes or not guilty. The
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not agree. And you must decide which testimony you accept. 

You should think about whether this agreement involved 

something important or not and whether you think someone is 

lying or is simply mistaken. 

People see and hear things differently. And 

witnesses may testify honestly, but simply be wrong about what 

they thought they saw or remembered. There's also a good idea 

to think about which testimony agrees best with the other 

evidence in the case. 

However, you may conclude that a witness 

deliberately lied about something that is important to how you 

decide the case. If so, you may choose not to accept anything 

that witness said. On the other hand, if you think the 

witness lied about some things, but told the truth about 

others you may simply accept the part you think is true and 

ignore the rest. 

The evidence must convince you beyond a reasonable 

doubt that the crimes occurred on November 2, 2013, in Wayne 

County Michigan. The defendant is charged with the crimes of 

Second Degree Murder, Manslaughter and Felony Firearm. These 

are separate crimes. And the Prosecutor is charging that the 

defendant committed each of them. 

You must consider each crime separately in light of 

all the evidence in this case. You may find the defendant 

guilty of one or more of these crimes or not guilty. The 
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S
i Prosecution has introduced evidence of a statement that it

2 claims the defendant made.

3 Before you may consider such an out of court

4 statement as evidence against the defendant, you must first

5 find that the defendant actually made the statement as given

6 to you. If you find that the defendant did make the

7 statement, you may give the statement whatever weight you

8 think it deserves.

9 In deciding this, you should think about how and

10 when the statement was made. And about all the other evidence

11 in the case. You may consider the statement in deciding the

12 facts of the case.

S
13 The Prosecution has introduced evidence of

14 exculpatory statementswhich it claims were made by the

15 defendant to the police. And which it claims were false.

16 Such statements, if made and if false, may be considered by

17 you as circumstantial evidence of guilt.

18 Before you may consider any such statements as

19 evidence against the defendant, you must determine whether the

20 statements were made by the defendant. Determine whether the

21 evidence hasshown any of the statementsto be false.

22 If you determine that any of these statements were

23 made and were false, you must determine whether the statements

24 relate to the elements of the crimes charged. Proof of a

5 2S false statement may then be used by you to determine the guilt
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Prosecution has introduced evidence of a statement that it 

claims the defendant made. 

Before you may consider such an out of court 

statement as evidence against the defendant, you must first 

find that the defendant actually made the statement as given 

to you. If you find that the defendant did make the 

statement, you may give the statement whatever weight you 

think it deserves. 

In deciding this, you should think about how and 

when the statement was made. And about all the other evidence 

in the case. You may consider the statement in deciding the 

facts of the case. 

The Prosecution has introduced evidence of 

exculpatory statements which it claims were made by the 

defendant to the police. And which it claims were false. 

Such statements, if made and if false, may be considered by 

you as circumstantial evidence of guilt. 

Before you may consider any such statements as 

evidence against the defendant, you must determine whether the 

statements were made by the defendant. Determine whether the 

evidence has shown any of the statements to be false. 

If you determine that any of these statements were 

made and were false, you must determine whether the statements 

relate to the elements of the crimes charged. Proof of a 

false statement may then be used by you to determine the guilt 
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S
i or innocense of the defendant to the charged offense. You may

2 consider whether the defendant had a reason to commit the

3 alleged crime. But a reason by itself is not enough to find a

4 person guilty of a crime.

S The Prosecutor does not have to prove that the

6 defendant had a reason to commit the alleged crimes. He only

7 has to show that the defendant actually committed the crimes

8 and that he meant to do so.

9 When the lawyers agree on a statement of facts,

10 these are called stipulated facts. You may regard such

11 stipulated facts as true. But you are not required to do

12 that.

S
13 Evidence has been offered that a witness in this

14 case previously made statements inconsistent with his or her

15 testimony at this trial. You may consider such earlier

16 statements in deciding whether the testimony at this trial was

17 truthful--excuse me. Counsel can you approach.

18 (At 3:07 p.m., conference at bench/off the record)

19 (At 3:07 p.m., on the record)

20 THE COURT: Okay. All right. Disregard what I just

21 said. Im going to read you a separate instruction.

22 If you believe that a witness previously made a

23 statement inconsistent with his or her testimony at this

24 trial, the only purpose for which the earlier statement can be

5 25 considered by you is in deciding whether the witness testified

162

• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

or innocense of the defendant to the charged offense. You may 

consider whether the defendant had a reason to commit the 

alleged crime. But a reason by itself is not enough to find a 

person guilty of a crime. 

The Prosecutor does not have to prove that the 

defendant had a reason to commit the alleged crimes. He only 

has to show that the defendant actually committed the crimes 

and that he meant to do so. 

When the lawyers agree on a statement of facts, 

these are called stipulated facts. You may regard such 

stipulated facts as true. But you are not required to do 

that. 

Evidence has been offered that a witness in this 

case previously made statements inconsistent with his or her 

testimony at this trial. You may consider such earlier 

statements in deciding whether the testimony at this trial was 

truthful--excuse me. Counsel can you approach. 

(At 3:07 p.m., conference at bench/off the record) 

(At 3:07 p.m., on the record) 

THE COURT: Okay. All right. Disregard what I just 

said. I'm going to read you a separate instruction. 

If you believe that a witness previously made a 

statement inconsistent with his or her testimony at this 

trial, the only purpose for which the earlier statement can be 

considered by you is in deciding whether the witness testified 
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S
i truthfully in court. The earlier statement is not evidence

2 that what the witness said earlier is true.

3 Youve heard that a lawyer or a lawyers

4 representative talked to a witness. There is nothing wrong

S with this. A lawyer or a lawyers representative may talk to a

6 witness to find out what the witness knows about the case.

7 And what the witnesss testimony will be.

8 Possible penalty should not influence your decision.

9 it is the duty of the judge to fix the penalty within the

10 limits provided by the law. Facts can be proved by direct

11 evidence from a witness or an exhibit.

12 Direct evidence is evidence about what we actually

S
13 see or hear. For example, if you look outside and see rain

14 falling, thats direct evidence that is raining. Facts can

15 also be proved by indirect or circumstantial evidence.

16 Circumstantial evidence is evidence that normally or

17 reasonably leads to other facts. So for example, if you see a

18 person come in from outside wearing a raincoat covered with

19 small drops of water, that would be circumstantial evidence

20 that its raining. You may consider circumstantial evidence.

21 Circumstantial evidence by itself or a combination

22 of circumstantial evidence and direct evidence can be used to

23 prove the elements of a crime. In other words, you should

24 consider all the evidence that you believe.

25 You should not decide this case based on which side
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truthfully in court. The earlier statement is not evidence 

that what the witness said earlier is true. 

You've heard that a lawyer or a lawyer's 

representative talked to a witness. There is nothing wrong 

with this. A lawyer or a lawyers representative may talk to a 

witness to find out what the witness knows about the case. 

And what the witness's testimony will be. 

Possible penalty should not influence your decision. 

It is the duty of the judge to fix the penalty within the 

limits provided by the law. Facts can be proved by direct 

evidence from a witness or an exhibit. 

Direct evidence is evidence about what we actually 

see or hear. For example, if you look outside and see rain 

falling, that's direct evidence that is raining. Facts can 

also be proved by indirect or circumstantial evidence. 

Circumstantial evidence is evidence that normally or 

reasonably leads to other facts. So for example, if you see a 

person come in from outside wearing a raincoat covered with 

small drops of water, that would be circumstantial evidence 

that it's raining. You may consider circumstantial evidence. 

Circumstantial evidence by itself or a combination 

of circumstantial evidence and direct evidence can be used to 

prove the elements of a crime. In other words, you should 

consider all the evidence that you believe. 

You should not decide this case based on which side 
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S
i presented more witnesses. Instead,you should think about

2 each witness and each of evidence and whether you believe

3 them. Then you must decide wether the testimony and evidence

4 you believe proves beyond a reasonable doubt that the

5 defendant is guilty.

6 The transcripts of the 911 calls, scout car video

7 and police interview should be used only as a supplement to

8 the admitted recordings. The best evidence is the recordings

9 themselves. As jurors, you should think about not only what

10 the person said, but also how the person soundedwhen they

ii said it.

12 You have heard testimony from the following expert

S
13 witnesses. Dr. Kilak Kesha, who is an expert in the field of

14 Forensic Pathology. Kevin Lucidi, who is an expert in the

15 field of Traffic Accident and Reconstruction.

16 Wade Higgason, who is an expert in the field of

17 Computer and Cell Phone Forensics. Stan Brue, whos an expert

18 in the field of Cell Phone Analysis and Historical Mapping.

19 Cydni Maxwell, who is an expert in the field of Fingerprint

20 Analysis.

21 Jennifer Rizk, who is an expert in the filed of

22 Forensic Trace Evidence Analysis. Allison Riveria-Papillo,

23 who is an expert in the field Biology and DNA Analysis.

24 Heather Vita, who is an expert in the field of Biology and DNA

5 2S Analysis.
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presented more witnesses. Instead, you should think about 

each witness and each of evidence and whether you believe 

them. Then you must decide wether the testimony and evidence 

you believe proves beyond a reasonable doubt that the 

defendant is guilty. 

The transcripts of the 911 calls, scout car video 

and police interview should be used only as a supplement to 

the admitted recordings. The best evidence is the recordings 

themselves. As jurors, you should think about not only what 

the person said, but also how the person sounded when they 

said it. 

You have heard testimony from the following expert 

witnesses. Dr. Kilak Kesha, who is an expert in the field of 

Forensic Pathology. Kevin Lucidi, who is an expert in the 

field of Traffic Accident and Reconstruction. 

Wade Higgason, who is an expert in the field of 

Computer and Cell Phone Forensics. Stan Brue, who's an expert 

in the field of Cell Phone Analysis and Historical Mapping. 

Cydni Maxwell, who is an expert in the field of Fingerprint 

Analysis. 

Jennifer Rizk, who is an expert in the filed of 

Forensic Trace Evidence Analysis. Allison Riveria-Papillo, 

who is an expert in the field Biology and DNA Analysis. 

Heather Vita, who is an expert in the field of Biology and DNA 

Analysis . 
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S
i Shawn Kolonich, who is an expert in the field of

2 Firearm Identification and Tool Marks. Dr. WernerSpitz, who

3 is an expert in Forensic and Anatomical Pathology. And David

4 Balash, who is an expert in the field of Firearms

5 Identification and Tool Mark and Crime Scene Reconstruction.

6 Experts are allowed to give opinion in court about

7 matters theyare experts on. However, you do not have to

8 believe and experts opinion. Instead, you should decide

9 whether you believe it and how important you think it is.

10 When you decide whetheryou believe an experts

ii opinion, think carefully about the reasons and the facts he or

12 she gave for that opinion. And whether the facts are true.

S
13 You should also think about the experts qualifications. And

14 whether his or her opinion makes sense, when you think about

15 the other evidence in this case.

16 You have heard testimony from witnesses who are

17 police officers. That testimony is to be judged by the same

18 standards you use to evaluate thetestimony of any other

19 witness.

20 In count 1, the defendant is charged with the crime

21 of SecondDegree Murder. To prove this charge the Prosecutor

22 must prove each of the following elements beyond a reasonable

23 doubt. First, that the defendant caused the death of Renisha

24 McBride. That is, that Renisha McBride died as a result of

5 25 gunshot wounds.
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Shawn Kolonich, who is an expert in the field of 

Firearm Identification and Tool Marks. Dr. Werner Spitz, who 

is an expert in Forensic and Anatomical Pathology. And David 

Balash, who is an expert in the field of Firearms 

Identification and Tool Mark and Crime Scene Reconstruction. 

Experts are allowed to give opinion in court about 

matters they are experts on. However, you do not have to 

believe and expert's opinion. Instead, you should decide 

whether you believe it and how important you think it is. 

When you decide whether you believe an expert's 

opinion, think carefully about the reasons and the facts he or 

she gave for that opinion. And whether the facts are true. 

You should also think about the expert's qualifications. And 

whether his or her opinion makes sense, when you think about 

the other evidence in this case. 

You have heard testimony from witnesses who are 

police officers. That testimony is to be judged by the same 

standards you use to evaluate the testimony of any other 

witness. 

In count 1, the defendant is charged with the crime 

of Second Degree Murder. To prove this charge the Prosecutor 

must prove each of the following elements beyond a reasonable 

doubt. First, that the defendant caused the death of Renisha 

McBride. That is, that Renisha McBride died as a result of 

gunshot wounds. 
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S
i Second, that at the time of the killing, the

2 defendant had one of these three states of mind. He intended

3 to kill. Or he intended to do great bodily harm. Or he

4 knowingly created a very high risk of death or great bodily

5 harm. Knowing that death or such harm would be the likely

6 result of his actions.

7 And third, that the defendant caused the death

8 without lawful excuse or justification. In count 1, you may

9 also consider the lesser charge of Involuntary Manslaughter.

10 To prove this charge the Prosecutor must prove each of the

ii following elements beyond areasonable doubt.

12 First that the defendant caused the death of Renisha

S
13 McBride. That is, that Renisha McBride died as a resuit of

14 gunshot wounds. Second,in doing the act that caused Renisha

15 McBrides death, thedefendant acted in a grossly negligent

16 manner.

17 And third, the defendant caused the death without

18 lawful excuse or justification. Gross negligence means more

19 than carelessness. It means willfully disregarding the

20 results to others that might follow from an act or failure to

21 act.

22 In order to find that the defendant was grossly

23 negligent you must find each of the following three things

24 beyond areasonable doubt. First, that the defendant knew of

5 2S the danger to another. That is, he knew there was a situation
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Second, that at the time of the killing, the 

defendant had one of these three states of mind. He intended 

to kill. Or he intended to do great bodily harm. Or he 

knowingly created a very high risk of death or great bodily 

harm. Knowing that death or such harm would be the likely 

result of his actions. 

And third, that the defendant caused the death 

without lawful excuse or justification. In count 1, you may 

also consider the lesser charge of Involuntary Manslaughter. 

To prove this charge the Prosecutor must prove each of the 

following elements beyond a reasonable doubt. 

First that the defendant caused the death of Renisha 

McBride. That is, that Renisha McBride died as a result of 

gunshot wounds. Second, in doing the act that caused Renisha 

McBride's death, the defendant acted in a grossly negligent 

manner. 

And third, the defendant caused the death without 

lawful excuse or justification. Gross negligence means more 

than carelessness. It means willfully disregarding the 

results to others that might follow from an act or failure to 

act. 

In order to find that the defendant was grossly 

negligent you must find each of the following three things 

beyond a reasonable doubt. First, that the defendant knew of 

the danger to another. That is, he knew there was a situation 
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S
i that required him to take ordinary care to avoid injuring

2 another.

3 Second, that the defendant could have avoided

4 injuring another by using ordinary care. And third, that the

5 defendant failed to use ordinary care to prevent injuring an

6 other when to a reasonable person it must have beenapparent

7 that the result was likely to be serious injury.

8 In count 2, the defendant is charged with the crime

9 of Manslaughter. To prove this charge, the Prosecutor must

10 prove each of the following elements beyond a reasonable

ii doubt. First that he defendant caused the death of Renisha

12 McBride. That is Renisha McBride died as a result of gunshot

S
13 wounds.

14 Second, that death resulted from the discharge of a

15 firearm. Third, at the time the firearm with one, the

16 defendant was pointing it at another person. Fourth, at that

17 time the defendant intended to point it at another person.

18 And fifth, the defendant caused the death without lawful

19 excuse or justification.

20 You must think about all the evidence in deciding

21 what the defendants state of mind was at the time of the

22 alleged killing. The defendants state of mind may be

23 inferred from the kind of weapon used, the type of wounds

24 inflicted, the acts and words of the defendant. And any other

5 25 circumstances surrounding the alleged killing.
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that required him to take ordinary care to avoid injuring 

another. 

Second, that the defendant could have avoided 

injuring another by using ordinary care. And third, that the 

defendant failed to use ordinary care to prevent injuring an 

other when to a reasonable person it must have been apparent 

that the result was likely to be serious injury. 

In count 2, the defendant is charged with the crime 

of Manslaughter. To prove this charge, the Prosecutor must 

prove each of the following elements beyond a reasonable 

doubt. First that he defendant caused the death of Renisha 

McBride. That is Renisha McBride died as a result of gunshot 

wounds. 

Second, that death resulted from the discharge of a 

firearm. Third, at the time the firearm with one, the 

defendant was pointing it at another person. Fourth, at that 

time the defendant intended to point it at another person. 

And fifth, the defendant caused the death without lawful 

excuse or justification. 

You must think about all the evidence in deciding 

what the defendant's state of mind was at the time of the 

alleged killing. The defendant's state of mind may be 

inferred from the kind of weapon used, the type of wounds 

inflicted, the acts and words of the defendant. And any other 

circumstances surrounding the alleged killing . 
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S
i You may infer that the defendant intended to kill if

2 he used a dangerous weapon in a way that was likely to cause

3 death. Likewise, you may infer the defendant intended the

4 usual results that follow from the use of a dangerous weapon.

5 A gun is a dangerous weapon. A dangerous weapon is any

6 instrument that is used in a way that is likely to cause

7 serious physical injury or death.

8 And in count 3, the defendant is charged with the

9 crime of Possessing a Firearm at the time he committed a

10 Felony. To prove this charge the Prosecutor must prove each

ii of the following elements beyond a reasonable doubt. First,

12 that the defendant committed the crime of murder or

S
13 manslaughter. Those crimes have been defined for you.

14 It is not necessary, however, that the defendant be

15 convicted of those crimes. And second, that at the time the

16 defendant committed the crime, he knowingly carried or

17 possessed a firearm.

18 The defendant claims that he acted in lawful self-

19 defense. A person has the right to use force or even take a

20 life to defend himself under certain circumstances. If a

21 person acts in lawful self-dense his actions are excused and

22 he is not guilty of any crime.

23 You should consider all the evidence and use the

24 following rules to decide whether the defendant acted in

5 25 lawful self-defense. Remember to judge the defendants
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You may infer that the defendant intended to kill if 

he used a dangerous weapon in a way that was likely to cause 

death. Likewise, you may infer the defendant intended the 

usual results that follow from the use of a dangerous weapon. 

A gun is a dangerous weapon. A dangerous weapon is any 

instrument that is used in a way that is likely to cause 

serious physical injury or death. 

And in count 3, the defendant is charged with the 

crime of Possessing a Firearm at the time he committed a 

Felony. To prove this charge the Prosecutor must prove each 

of the following elements beyond a reasonable doubt. First, 

that the defendant committed the crime of murder or 

manslaughter. Those crimes have been defined for you. 

It is not necessary, however, that the defendant be 

convicted of those crimes. And second, that at the time the 

defendant committed the crime, he knowingly carried or 

possessed a firearm. 

The defendant claims that he acted in lawful self­

defense. A person has the right to use force or even take a 

life to defend himself under certain circumstances. If a 

person acts in lawful self-dense his actions are excused and 

he is not guilty of any crime. 

You should consider all the evidence and use the 

following rules to decide whether the defendant acted in 

lawful self-defense. Remember to judge the defendant's 
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S
i conduct according to how the circumstances appeared to him at

2 the time he acted.

3 First, at the time he acted the defendant must have

4 honestly and reasonably believed that he was in danger of

5 being killed or seriously injured. If this belief was honest

6 and reasonable, he could act immediately to defend himself

7 even if it turned out later that he was wrong about how much

8 danger he was in.

9 In deciding if the defendants belief was honest and

10 reasonable you should consider all the circumstances as they

ii appeared to the defendant at that time. Second, a person may

i2 not kill or seriously injure another person just to protect

S
13 himself against what seems like a threat of only minor injury.

14 The defendant must have been afraid of death or

15 serious injury. When you decide if the defendant was afraid

16 of one or more of these, you should consider all the

17 circumstances. The condition of the people involved.

18 Including their relative strength.

19 Whether the other person was armed with a dangerous

20 weapon or had other means of injuring the defendant. The

21 nature of the other persons attack or threat. And whether

22 the defendant knew about any previous violent acts or threats

23 made by the other person.

24 Third, at the time he acted the defendant must have

5 25 honestly and reasonably believed that what he did was
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conduct according to how the circumstances appeared to him at 

the time he acted. 

First, at the time he acted the defendant must have 

honestly and reasonably believed that he was in danger of 

being killed or seriously injured. If this belief was honest 

and reasonable, he could act immediately to defend himself 

even if it turned out later that he was wrong about how much 

danger he was in. 

In deciding if the defendant's belief was honest and 

reasonable you should consider all the circumstances as they 

appeared to the defendant at that time. Second, a person may 

not kill or seriously injure another person just to protect 

himself against what seems like a threat of only minor injury. 

The defendant must have been afraid of death or 

serious injury. When you decide if the defendant was afraid 

of one or more of these, you should consider all the 

circumstances. The condition of the people involved. 

Including their relative strength. 

Whether the other person was armed with a dangerous 

weapon or had other means of injuring the defendant. The 

nature of the other person's attack or threat. And whether 

the defendant knew about any previous violent acts or threats 

made by the other person. 

Third, at the time he acted the defendant must have 

honestly and reasonably believed that what he did was 
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S
i immediately necessary. Under the law a person may only us as

2 much force as he thinks necessary at the time to protect

3 himself.

4 When you decide whether the amount of force used

S seemed to be necessary, you may consider whether the defendant

6 knew about any other ways of protecting himself. But you may

7 also consider how the excitement of the moment affected the

8 choice the defendant made.

9 A person can use deadly force in self-defense only

10 where it is necessary to do so. If the defendant could have

11 safely treated but did not do so, you may consider that fact

12 in deciding whether the defendant honestly and reasonably

S
13 believed he needed to use deadly force in self-defense.

14 However, a person is ever required to retreat if

15 attacked in his own home. Nor if the person reasonably

16 believes that an attacker is about to use a deadly weapon.

17 Nor if the person is subject to a sudden fierce and violent

18 attack.

19 Further, a person is not required to retreat if the

20 person has not or is not engaged in the commission of a crime

21 at the time the deadly force is used. And has a legal right

22 to be where the person is at that time. And has an honest and

23 reasonable belief that the use of deadly force is necessary to

24 prevent imminent death or great bodily harm of the person.

5 25 A persons porch is part of his home. The defendant
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immediately necessary. Under the law a person may only us as 

much force as he thinks necessary at the time to protect 

himself. 

When you decide whether the amount of force used 

seemed to be necessary, you may consider whether the defendant 

knew about any other ways of protecting himself. But you may 

also consider how the excitement of the moment affected the 

choice the defendant made. 

A person can use deadly force in self-defense only 

where it is necessary to do so. If the defendant could have 

safely treated but did not do so, you may consider that fact 

in deciding whether the defendant honestly and reasonably 

believed he needed to use deadly force in self-defense. 

However, a person is ever required to retreat if 

attacked in his own home. Nor if the person reasonably 

believes that an attacker is about to use a deadly weapon. 

Nor if the person is subject to a sudden fierce and violent 

attack. 

Further, a person is not required to retreat if the 

person has not or is not engaged in the commission of a crime 

at the time the deadly force is used. And has a legal right 

to be where the person is at that time. And has an honest and 

reasonable belief that the use of deadly force is necessary to 

prevent imminent death or great bodily harm of the person. 

A person's porch is part of his home. The defendant 

170 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



S
i dose not have to prove that he acted in self-defense.

2 Instead, the Prosecutor must prove beyond a reasonable doubt

3 that the defendant did not act in self-defense.

4 Okay. Ladies and gentlemen, that is it for

5 instructions for the day. Youre not free to discuss the case

6 with anyone. Dont watch, listen to or read any news reports

7 about the case for the reasons I explained to your earlier.

8 I will see you tomorrow at 9:00 a.m., promptly. And

9 we will start with closing arguments at that time. Thank you

10 very much for your patience with me today.

ii DEPUTY REDINGER: All rise for the jury.

12 (At 3:18 p.m., jury excused/off the record)

S
13 (At 3:20 p.m., on the record)

14 THE COURT: Okay. Regarding closing arguments. I

15 dont want, Im thinking limiting each side to an hour; is

16 sufficient. And then 10 or iS minutes for rebuttal.

17 MS. CARPENTER: Im sorry, your Honor. I was getting

18 paper to right down this.

19 THE COURT: No, thats okay. Its very simple. One

20 hour for closing arguments. I think that it can be summed up

21 in that.

22 I feel like if I dont set some parameters we might

23 be here till next week.

24 MS. CARPENTER: Me, your Honor. I promise. I dont

5 25 like to go more than an hour anyways. Its to long.
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dose not have to prove that he acted in self-defense. 

Instead, the Prosecutor must prove beyond a reasonable doubt 

that the defendant did not act in self-defense. 

Okay. Ladies and gentlemen, that is it for 

instructions for the day. You're not free to discuss the case 

with anyone. Don't watch, listen to or read any news reports 

about the case for the reasons I explained to your earlier. 

I will see you tomorrow at 9:00 a.m., promptly. And 

we will start with closing arguments at that time. Thank you 

very much for your patience with me today. 

DEPUTY REDINGER: All rise for the jury. 

(At 3:18 p.m., jury excused/off the record) 

(At 3:20 p.m., on the record) 

THE COURT: Okay. Regarding closing arguments. I 

don't want, I'm thinking limiting each side to an hour; is 

sufficient. And then 10 or 15 minutes for rebuttal. 

MS. CARPENTER: I'm sorry, your Honor. I was getting 

paper to right down this. 

THE COURT: No, that's okay. It's very simple. One 

hour for closing arguments. I think that it can be summed up 

in that. 

I feel like if I don't set some parameters we might 

be here till next week. 

MS. CARPENTER: Me, your Honor. I promise. I don't 

like to go more than an hour anyways. It's to long. 
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1 things place or terminology?

2 JURY PANEL: (No response)

3 THE COURT: For the record I see no hands. And did

4 any of you read or create any blogs, social networking pages,

5 status updates or tweets about this case?

6 JURY PANEL: (No response)

7 THE COURT: Okay. For the record, I see no hands.

8 Mr. Muscat please proceed. And for the record the weapon has

9 been cleared. And it will not be pointed at any of the

10 jurors. Go ahead Mr. Muscat.

11 (At 9:42 a.m., Closing Arguments by Mr. Muscat)

12 MR. MUSCAT: She just wanted to go home. She just

• 13 wanted to go home. On November 2, 2013, Ms. McBride; injured,

14 disoriented. Just wanted to go home.

15 Yet she ended up in the morgue. With bullets in her

16 head and in her brain. Because the defendant picked up this

17 shotgun, released this safety, raised it at her, pulled the

18 trigger and blew her face off. He heard knocks and he was

19 mad.

20 (Snip-it of video exhibit played for the jury)

21 MR. MUSCAT: He was angry. And he was full of piss

22 and vinegar. And he was gonna find out whats going on. And

23 he took that shotgun, while mad, angry and full of piss and

24 vinegar to find out whats going on.

25 (Snip-it of video exhibit played for the jury)
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things place or terminology? 

JURY PANEL: (No response) 

THE COURT: For the record I see no hands. And did 

any of you read or create any blogs, social networking pages, 

status updates or tweets about this case? 

JURY PANEL: (No response) 

THE COURT: Okay. For the record, I see no hands. 

Mr. Muscat please proceed. And for the record the weapon has 

been cleared. And it will not be pointed at any of the 

jurors. Go ahead Mr. Muscat. 

(At 9:42 a.m., Closing Arguments by Mr. Muscat) 

MR. MUSCAT: She just wanted to go home. She just 

wanted to go home. On November 2, 2013, Ms. McBride; injured, 

disoriented. Just wanted to go home. 

Yet she ended up in the morgue. With bullets in her 

head and in her brain. Because the defendant picked up this 

shotgun, released this safety, raised it at her, pulled the 

trigger and blew her face off. He heard knocks and he was 

mad. 

(Snip-it of video exhibit played for the jury) 

MR. MUSCAT: He was angry. And he was full of piss 

and vinegar. And he was gonna find out what's going on. And 

he took that shotgun, while mad, angry and full of piss and 

vinegar to find out what's going on. 

(Snip-it of video exhibit played for the jury) 
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1 Why? Why? Why? Because some kids paint balled his

2 car a few weeks earlier. Because he was fed up with the

3 knocking. Why? Why?

4 (Snip-it of video exhibit played for the jury)

5 MR. MUSCAT: He wanted a confrontation. He wanted

6 the kids, the neighborhood kids to leave him alone. He wanted

7 to show them a shotgun. Because he had had enough. Enough of

8 the drug paraphernalia on his front yard.

9 Enough of the paint ball. Enough of the kids doing

10 whatever to him. And he went and took a shotgun, in his

11 words, to show it to em and scare them away.

12 (Snip-it of video exhibit played for the jury)

• 13 MR. MUSCAT: Now the sounds back at the front door.

14 Ive had enough. Im going to find out whats going on. He

15 goes to where the sound is with the shotgun. He wants a

16 confrontation.

17 And what he finds is a 19 year old unarmed teenager.

18 Wet, probably cold, scared, disoriented, possible closed head

19 injury. And based on the evidence in this case and the

20 reasonable inferences, looking for help. He raised up his gun

21 at that person and shot her in the face.

22 He tells us that the banging was so loud that he had

23 to crawl through his house to look for his cell phone.

24 However, he never looked in the place where he keeps it the

25 most. His front pocket.
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Why? Why? Why? Because some kids paint balled his 

car a few weeks earlier. Because he was fed up with the 

knocking. Why? Why? 

(Snip-it of video exhibit played for the jury) 

MR. MUSCAT: He wanted a confrontation. He wanted 

the kids, the neighborhood kids to leave him alone. He wanted 

to show them a shotgun. Because he had had enough. Enough of 

the drug paraphernalia on his front yard. 

Enough of the paint ball. Enough of the kids doing 

whatever to him. And he went and took a shotgun, in his 

words, to show it to 'em and scare them away. 

(Snip-it of video exhibit played for the jury) 

MR. MUSCAT: Now the sound's back at the front door. 

I've had enough. I'm going to find out what's going on. He 

goes to where the sound is with the shotgun. He wants a 

confrontation. 

And what he finds is a 19 year old unarmed teenager. 

Wet, probably cold, scared, disoriented, possible closed head 

injury. And based on the evidence in this case and the 

reasonable inferences, looking for help. He raised up his gun 

at that person and shot her in the face. 

He tells us that the banging was so loud that he had 

to crawl through his house to look for his cell phone. 

However, he never looked in the place where he keeps it the 

most. His front pocket . 
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1 After he killed Ms. McBride he found it instantly.

2 But he tells us that the reason he had this confrontation is

3 because he couldnt find his cell phone. You have heard

4 evidence from many witnesses in this case, including the

5 defendant.

6 And all you heard about, ladies and gentlemen, from

7 the defendants own words, was knocking and noises at those

8 two doors. The front door for the record, and the side door.

9 You heard no evidence from the defendant of any noises or

10 anybody being in his backyard.

11 (Photo exhibits being shown to jury)

12 MR. MUSCAT: Thats the backdoor. Those are the

• 13 wiggly steps. And thats the air conditioner in the backyard

14 of this fenced yard. He never said he heard anything coming

15 from there.

16 He wanted to show the shotgun. He opened the door a

17 bit. Then he opened it all the way. He saw a person. At

18 that point he raised it up, he raised up the shotgun.

19 He may have even stopped and said something. Not

20 sure what I said, because now Im piss and mad. Not scared.

21 Now Im mad.

22 He raised the gun. And he shot and he killed

23 Renisha McBride. And thats why were here today.

24 The Peoples witness in this case will not ever be

25 Renisha McBride. Shes not here to tell you what happened
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After he killed Ms. McBride he found it instantly. 

But he tells us that the reason he had this confrontation is 

because he couldn't find his cell phone. You have heard 

evidence from many witnesses in this case, including the 

defendant. 

And all you heard about, ladies and gentlemen, from 

the defendant's own words, was knocking and noises at those 

two doors. The front door for the record, and the side door. 

You heard no evidence from the defendant of any noises or 

anybody being in his backyard. 

(Photo exhibits being shown to jury) 

MR. MUSCAT: That's the backdoor. Those are the 

wiggly steps. And that's the air conditioner in the backyard 

of this fenced yard. He never said he heard anything coming 

from there. 

He wanted to show the shotgun. He opened the door a 

bit. Then he opened it all the way. He saw a person. At 

that point he raised it up, he raised up the shotgun. 

He may have even stopped and said something. Not 

sure what I said, because now I'm piss and mad. Not scared. 

Now I'm mad. 

He raised the gun. And he shot and he killed 

Renisha McBride. And that's why we're here today. 

The People's witness in this case will not ever be 

Renisha McBride. She's not here to tell you what happened 
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1 that night because of his actions. He shot her through a

2 locked door.

3 (911 called played for the jury)

4 MR. MUSCAT: He found his phone right away. Called

5 the police. But he never told them this person was trying to

6 get into this house. Or trying to hurt him. Or trying to

7 cause him great bodily harm. Any of that.

8 Peppers called him back. And he said it went off by

9 accident. I didnt know it was loaded. When the police

10 arrived they talked to him. And he first describes this, what

11 happened here. A consistent knocking on the door.

12 Im trying to look through the windows. Now, now we

• 13 know that windows mean the peephole in a door. But thats

14 what he tells the police. A consistent knocking on the door.

15 And the gun discharged.

16 I opened the door, kinda like who is this. And the

17 gun discharged. I didnt even know there was a round in

18 there. There is no evidence of fear. No evidence that he was

19 going to get hurt. No evidence that anyone was ever in his

20 home; by his own words and by his own experts. He wanted the

21 knocking to stop.

22 We know that on that night Ms. McBride had been out

23 or with a friend drinking and smoking some marijuana. We know

24 that at 12:55 p.m., approx--l2:55 approximately she was

25 driving down this street at approximately 36 miles an hour
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that night because of his actions. He shot her through a 

locked door. 

(911 called played for the jury) 

MR. MUSCAT: He found his phone right away. Called 

the police. But he never told them this person was trying to 

get into this house. Or trying to hurt him. Or trying to 

cause him great bodily harm. Any of that. 

Peppers called him back. And he said it went off by 

accident. I didn't know it was loaded. When the police 

arrived they talked to him. And he first describes this, what 

happened here. A consistent knocking on the door. 

I'm trying to look through the windows. Now, now we 

know that windows mean the peephole in a door. But that's 

what he tells the police. A consistent knocking on the door. 

And the gun discharged. 

I opened the door, kinda like who is this. And the 

gun discharged. I didn't even know there was a round in 

there. There is no evidence of fear. No evidence that he was 

going to get hurt. No evidence that anyone was ever in his 

home; by his own words and by his own experts. He wanted the 

knocking to stop. 

We know that on that night Ms. McBride had been out 

or with a friend drinking and smoking some marijuana. We know 

that at 12:55 p.m., approx--12:55 approximately she was 

driving down this street at approximately 36 miles an hour 
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1 when she crashed into a parked car.

2 Such a traumatic event that that car got pushed up

3 onto a lawn. Her air bag deployed. She cracked her head on

4 the windshield. And she got blood in parts of the vehicle.

5 And youve seen the DNA experts that have told you that thats

6 Ms. McBrides blood.

7 That happened at 12:55. She wondered around that

8 area until 1:20.

9 (Audio of 911 called played for jury)

10 MR. MUSCAT: We know from that evidence that she was

11 injured. Bleeding, disoriented, unsteady on her feet, drunk.

12 Also had a possible closed head injury. And she wanted to go

• 13 home. She wanted to go home.

14 And the last people that saw her alive from that

15 scene saw her go in that direction. As indicated in the

16 testimony. And if we go in that direction we are

17 approximately five blocks away from the defendants house.

18 Now what happened between 1:20 and 4:30 a.m., 4:40

19 a.m. People looked for her, but she wasnt found. Did she

20 lay down and go to sleep? Who knows. With that type of

21 injury and the type of condition that she was in, that very

22 reasonably could have happened.

23 She got up and she was looking for help. And she

24 found herself at the home of the defendant. And thats where

25 she met her end. Because she knocked on some doors.
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when she crashed into a parked car. 

Such a traumatic event that that car got pushed up 

onto a lawn. Her air bag deployed. She cracked her head on 

the windshield. And she got blood in parts of the vehicle. 

And you've seen the DNA experts that have told you that that's 

Ms. McBride's blood. 

That happened at 12:55. She wondered around that 

area until 1:20. 

(Audio of 911 called played for jury) 

MR. MUSCAT: We know from that evidence that she was 

injured. Bleeding, disoriented, unsteady on her feet, drunk. 

Also had a possible closed head injury. And she wanted to go 

home. She wanted to go home. 

And the last people that saw her alive from that 

scene saw her go in that direction. As indicated in the 

testimony. And if we go in that direction we are 

approximately five blocks away from the defendant's house. 

Now what happened between 1:20 and 4:30 a.m., 4:40 

a.m. People looked for her, but she wasn't found. Did she 

lay down and go to sleep? Who knows. With that type of 

injury and the type of condition that she was in, that very 

reasonably could have happened. 

She got up and she was looking for help. And she 

found herself at the home of the defendant. And that's where 

she met her end. Because she knocked on some doors. 
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1 But one thing I want you to remember, there is only

2 one person that has told us that there was any knocking or

3 banging. The defense has no burden in this case. But they

4 put Mr. Wafer forward. He is the only person that heard

5 knocking or banging, if you believe him.

6 Hes the only person that says there was knocking or

7 banging. It has been referred to as if its a fact. But if

8 you dont believe Mr. Wafers testimony for any reason, its

9 not. Its not a fact in evidence in this case that there was

10 knocking or banging.

11 There is evidence that a screen may have been

12 dislodged. Whether that was dislodged before this night, we

• 13 dont know. Whether it was dislodged by that shotgun blast,

14 we dont know. We dont know how many clips held that screen

15 in. And theres a little mesh imprint against the door. We

16 dont know when that was put there.

17 The only evidence in this case that there was a

18 violent banging comes from the man on trial. And I would

19 suggest to you that the testimony you heard from his today is

20 not, or yesterday, is not worthy of belief based on the

21 evidence in this case.

22 Lets look at the law. Mr. Wafer is charged with

23 murder in the second degree. The People have to prove beyond

24 a reasonable doubt. Now these are the elements that the

25 People have to prove.
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But one thing I want you to remember, there is only 

one person that has told us that there was any knocking or 

banging. The defense has no burden in this case. But they 

put Mr. Wafer forward. He is the only person that heard 

knocking or banging, if you believe him. 

He's the only person that says there was knocking or 

banging. It has been referred to as if it's a fact. But if 

you don't believe Mr. Wafer's testimony for any reason, it's 

not. It's not a fact in evidence in this case that there was 

knocking or banging. 

There is evidence that a screen may have been 

dislodged. Whether that was dislodged before this night, we 

don't know. Whether it was dislodged by that shotgun blast, 

we don't know. We don't know how many clips held that screen 

in. And there's a little mesh imprint against the door. We 

don't know when that was put there. 

The only evidence in this case that there was a 

violent banging comes from the man on trial. And I would 

suggest to you that the testimony you heard from his today is 

not, or yesterday, is not worthy of belief based on the 

evidence in this case. 

Let's look at the law. Mr. Wafer is charged with 

murder in the second degree. The People have to prove beyond 

a reasonable doubt. Now these are the elements that the 

People have to prove. 
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1 And before we get into those I will tell you that I

2 will be doing the initial closing in this case. And my

3 supervisor, Ms. Siringas, will be doing the rebuttal. We all

4 know that Ms. Hagaman-Clark wishes that she could be here, but

5 shes not.

6 Murder second degree. We have to prove these

7 elements. Nothing more. Nothing less. Hold us to our

8 burden. But just of the elements.

9 Defendant caused the death of Renisha McBride.

10 There is no dispute in this case. That at the time he caused

11 her death he had one of these three states of mind.

12 That he intended to kill or, and or he intended to

• 13 commit great bodily harm. And or, he knowingly created a very

14 high risk of death or great bodily harm. Knowing that death

15 or great bodily harm would be the likely result.

16 Now I like to use a visual for this. Because I want

17 to show you something when I tell you something about this

18 element.

19 (Video display being shown to jury)

20 MR. MUSCAT: You see the boxes here? You see I have

21 one box for the first part of this element. There is only one

22 box here. You only have to decide that he had one of these

23 three states of mind. You dont even have to agree which one.

24 Six of you could think that he intended to kill.

25 Six of you could think he intended to commit great bodily
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And before we get into those I will tell you that I 

will be doing the initial closing in this case. And my 

supervisor, Ms. Siringas, will be doing the rebuttal. We all 

know that Ms. Hagaman-Clark wishes that she could be here, but 

she's not. 

Murder second degree. We have to prove these 

elements. Nothing more. Nothing less. Hold us to our 

burden. But just of the elements. 

Defendant caused the death of Renisha McBride. 

There is no dispute in this case. That at the time he caused 

her death he had one of these three states of mind. 

That he intended to kill or, and or he intended to 

commit great bodily harm. And or, he knowingly created a very 

high risk of death or great bodily harm. Knowing that death 

or great bodily harm would be the likely result. 

Now I like to use a visual for this. Because I want 

to show you something when I tell you something about this 

element. 

(Video display being shown to jury) 

MR. MUSCAT: You see the boxes here? You see I have 

one box for the first part of this element. There is only one 

box here. You only have to decide that he had one of these 

three states of mind. You don't even have to agree which one. 

Six of you could think that he intended to kill. 

Six of you could think he intended to commit great bodily 
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1 harm. Ten of you could think he intended, that he knowingly

2 created a very high risk of death.

3 Two of you could think he intended to kill. If you

4 all agree that it is one of these three states of mind then

5 that box gets checked. And that elements been shown.

6 You have heard from several experts, police officers

7 firearms examiners that talk about how dangerous that weapon

8 is. Whether its loaded or not, picking up a weapon that you

9 dont clear first, that you dont know is loaded. Releasing

10 the safety.

11 Whether its to scare someone or to kill someone.

12 Pointing it at another person creates a very high risk of

• 13 death or great bodily harm. There is no other option. This

14 is a deadly weapon. Its designed to kill. Its not designed

15 to scare people away.

16 (Mr. Muscat racks the shotgun)

17 MR. MUSCAT: That scares people away. If you want to

18 kill em just shot it. Or you pull the trigger.

19 So heres the unique thing about this charge as it

20 applies to this case. Because youve heard Mr. Wafer say, it

21 was an accident. Youve heard Mr. Wafer say that he shot her.

22 Youve heard Mr. Wafer say, I didnt know the gun was loaded.

23 I forgot about it.

24 You heard Mr. Wafer say, after I shot this person

25 came into view. I believe you heard Mr. Wafer or his attorney
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harm. Ten of you could think he intended, that he knowingly 

created a very high risk of death. 

Two of you could think he intended to kill. If you 

all agree that it is one of these three states of mind then 

that box gets checked. And that element's been shown. 

You have heard from several experts, police officers 

firearms examiners that talk about how dangerous that weapon 

is. Whether it's loaded or not, picking up a weapon that you 

don't clear first, that you don't know is loaded. Releasing 

the safety. 

Whether it's to scare someone or to kill someone. 

Pointing it at another person creates a very high risk of 

death or great bodily harm. There is no other option. This 

is a deadly weapon. It's designed to kill. It's not designed 

to scare people away. 

(Mr. Muscat racks the shotgun) 

MR. MUSCAT: That scares people away. If you want to 

kill 'em just shot it. Or you pull the trigger. 

So here's the unique thing about this charge as it 

applies to this case. Because you've heard Mr. Wafer say, it 

was an accident. You've heard Mr. Wafer say that he shot her. 

You've heard Mr. Wafer say, I didn't know the gun was loaded. 

I forgot about it. 

You heard Mr. Wafer say, after I shot this person 

came into view. I believe you heard Mr. Wafer or his attorney 
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1 say, after the shot was fired the shell was ejected. Which

2 isnt, didnt happen. Sergeant Gurka--

3 MS. CARPENTER: Yeah. Objection, your Honor. Thats

4 a mischaracterizing the evidence. Im sorry.

5 (Ms. Carpenter rises to address the Court)

6 MS. CARPENTER: Neither myself or Mr. Wafer said how

7 it was ever ejected. I believe it was the police officer.

8 THE COURT: Okay. Thank you.

9 MR. MUSCAT: Yes, I--

10 THE COURT: Hold on. Hold on. Hold on.

11 MR. MUSCAT: Im sorry.

12 THE COURT: Ladies and gentlemen, what the attorneys

• 13 say in closing, Ive instructed you before, is not evidence.

14 You only accept what they say thats supported by the evidence

15 or your common sense and general knowledge. Go ahead.

16 MR. MUSCAT: And I agree. But I wasnt talking about

17 what the officer testified to. I was talking about the one

18 Mr. Wafer said yesterday. And there was a conversation about

19 that topic.

20 He also said I drew. And he said it was a reaction

21 to this figure. So youve got several different versions of

22 how this shooting went down, from Mr. Wafers own mouth and

23 from the evidence in this case.

24 I would suggest to you that you dont have to pick a

25 version. They all fit under this legal element. You could,
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say, after the shot was fired the shell was ejected. Which 

isn't, didn't happen. Sergeant Gurka--

MS. CARPENTER: Yeah. Objection, your Honor. That's 

a mischaracterizing the evidence. I'm sorry. 

(Ms. Carpenter rises to address the Court) 

MS. CARPENTER: Neither myself or Mr. Wafer said how 

it was ever ejected. I believe it was the police officer. 

THE COURT: Okay. Thank you. 

MR. MUSCAT: Yes, I--

THE COURT: Hold on. Hold on. Hold on. 

MR. MUSCAT: I'm sorry. 

THE COURT: Ladies and gentlemen, what the attorney's 

say in closing, I've instructed you before, is not evidence. 

You only accept what they say that's supported by the evidence 

or your common sense and general knowledge. Go ahead. 

MR. MUSCAT: And I agree. But I wasn't talking about 

what the officer testified to. I was talking about the one 

Mr. Wafer said yesterday. And there was a conversation about 

that topic. 

He also said I drew. And he said it was a reaction 

to this figure. So you've got several different versions of 

how this shooting went down, from Mr. Wafer's own mouth and 

from the evidence in this case. 

I would suggest to you that you don't have to pick a 

version. They all fit under this legal element. You could, 
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1 six of you could think that he went and he intended to kill

2 here. I would suggest to you, that in order to claim self-

3 defense thats what you have to do.

4 When you claim self-defense you have to get up there

5 and say I killed somebody because they were gonna kill me. He

6 wont even tell you that. He wont even give you that. He

7 wont even, he still says that he thinks its an accident.

8 Doesnt matter for purposes of this law. You can

9 find him guilty for these crimes based on either version of

10 that event. Based solely from the evidence in the scout car

11 video. Based solely from the evidence in his interview to the

12 police. Or based solely from his testimony in court.

• 13 Because he never established a legitimate self-

14 defense. But he did establish these elements, ladies and

15 gentlemen. And you dont have to pick, youd have to say I

16 knew he intended to kill. You dont have to say that he

17 intended to commit great bodily harm. One of these three

18 states of mind.

19 Taking a weapon that could have been loaded.

20 Disengaging the safety or letting the your bag disengage the

21 safety, I believe is what he said. Pointing it at a--

22 MS. CARPENTER: Objection, your Honor. That is

23 another mischaracterization. He said he didnt, I just want

24 the jury to--

25 THE COURT: No. Thats fine. Your objections
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six of you could think that he went and he intended to kill 

here. I would suggest to you, that in order to claim self­

defense that's what you have to do. 

When you claim self-defense you have to get up there 

and say I killed somebody because they were gonna kill me. He 

won't even tell you that. He won't even give you that. He 

won't even, he still says that he thinks it's an accident. 

Doesn't matter for purposes of this law. You can 

find him guilty for these crimes based on either version of 

that event. Based solely from the evidence in the scout car 

video. Based solely from the evidence in his interview to the 

police. Or based solely from his testimony in court. 

Because he never established a legitimate self­

defense. But he did establish these elements, ladies and 

gentlemen. And you don't have to pick, you'd have to say I 

knew he intended to kill. You don't have to say that he 

intended to commit great bodily harm. One of these three 

states of mind. 

Taking a weapon that could have been loaded. 

Disengaging the safety or letting the your bag disengage the 

safety, I believe is what he said. Pointing it at a--

MS. CARPENTER: Objection, your Honor. That is 

another mischaracterization. He said he didn't, I just want 

the jury to--

THE COURT: No. That's fine. Your objection's 
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1 noted. Same rules apply. Go ahead Mr. Muscat.

2 MR. MUSCAT: And the jury heard the testimony where

3 Mr. Wafer tried to use, tried to say that the safety

4 accidently became disengaged when he pulled it out of his bag.

5 He said that.

6 Ladies and gentlemen, when you take a weapon that

7 could have been loaded and you point it in an area where you

8 know there is a person or that a person—-a place where anybody

9 could be, and the gun goes off, and someone gets hit thats

10 murder in the second degree.

11 If he had gone on to his porch, or excuse me. Gone

12 to his door, pointed the weapon out the door and then pulled

• 13 the trigger because his alarm clock went off or something and

14 hit a person on the sidewalk, it would be the same charge. It

15 would be the same charge. Because its the same crime.

16 That is a dangerous weapon. And the way he handled

17 it, he handled it like a toy. And as a result, a 19 year old

18 is dead. This killing wasnt justified or excused on any

19 other circumstances that reduce it.

20 Now the law--you were instructed on state of mind.

21 Everything I just told you about that prong of murder in the

22 second degree, plays into this instruction. When you think

23 about the defendants state of mind; you know, what he was

24 intending when he was doing his actions. Look at these.

25 Look at, and this focuses on the weapon. Look at
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noted. Same rules apply. Go ahead Mr. Muscat. 

MR. MUSCAT: And the jury heard the testimony where 

Mr. Wafer tried to use, tried to say that the safety 

accidently became disengaged when he pulled it out of his bag. 

He said that. 

Ladies and gentlemen, when you take a weapon that 

could have been loaded and you point it in an area where you 

know there is a person or that a person--a place where anybody 

could be, and the gun goes off, and someone gets hit that's 

murder in the second degree. 

If he had gone on to his porch, or excuse me. Gone 

to his door, pointed the weapon out the door and then pulled 

the trigger because his alarm clock went off or something and 

hit a person on the sidewalk, it would be the same charge. It 

would be the same charge. Because it's the same crime. 

That is a dangerous weapon. And the way he handled 

it, he handled it like a toy. And as a result, a 19 year old 

is dead. This killing wasn't justified or excused on any 

other circumstances that reduce it. 

Now the law--you were instructed on state of mind. 

Everything I just told you about that prong of murder in the 

second degree, plays into this instruction. When you think 

about the defendant's state of mind; you know, what he was 

intending when he was doing his actions. Look at these. 

Look at, and this focuses on the weapon. Look at 
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1 the kind of weapon used. This isnt a 22 rifle. Its a short

2 barreled shot, excuse me. Its a pump action shotgun.

3 Look at the type of wounds inflicted. You can look

4 at the injuries on the victim to determine his intent. The

5 acts and words of the defendant and any other circumstances.

6 You may infer that the defendant intended to kill

7 simply by the fact that he used a dangerous weapon. Thats

8 it. Right there, thats what the law says. If he used a

9 dangerous weapon then you can infer that he intended to kill.

10 A gun is a dangerous weapon. You can also infer

11 that the defendant intended the usual results that follow from

12 the use of a dangerous weapon. And thats what we just talked

• 13 about.

14 That when you pick it up you have to treat if its

15 loaded. And if you dont, you can pull the trigger and you

16 could hurt somebody.

17 Now ladies and gentlemen, when the People did their

18 opening statement in this case, we didnt know that the

19 defendant was gonna testify. Again, he doesnt have to. And

20 he doesnt have a burden.

21 But he has testified. And he has admitted to you at

22 times that he killed, that he intentionally killed this woman.

23 So thats why Im arguing to you know that you can consider

24 both those theories. Even though Ms. Hagaman-Clark addressed

25 if differently in her opening, because thats what we knew at
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the kind of weapon used. This isn't a 22 rifle. It's a short 

barreled shot, excuse me. It's a pump action shotgun. 

Look at the type of wounds inflicted. You can look 

at the injuries on the victim to determine his intent. The 

acts and words of the defendant and any other circumstances. 

You may infer that the defendant intended to kill 

simply by the fact that he used a dangerous weapon. That's 

it. Right there, that's what the law says. If he used a 

dangerous weapon then you can infer that he intended to kill. 

A gun is a dangerous weapon. You can also infer 

that the defendant intended the usual results that follow from 

the use of a dangerous weapon. And that's what we just talked 

about. 

That when you pick it up you have to treat if it's 

loaded. And if you don't, you can pull the trigger and you 

could hurt somebody. 

Now ladies and gentlemen, when the People did their 

opening statement in this case, we didn't know that the 

defendant was gonna testify. Again, he doesn't have to. And 

he doesn't have a burden. 

But he has testified. And he has admitted to you at 

times that he killed, that he intentionally killed this woman. 

So that's why I'm arguing to you know that you can consider 

both those theories. Even though Ms. Hagaman-Clark addressed 

if differently in her opening, because that's what we knew at 
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1 the time.

2 Mr. Wafer has got up her. He has sat in this chair.

3 And he whoppled a little bit on this topic. But he said he

4 raised that gun and pulled the trigger. He still tries to say

5 it was a reaction to something.

6 He has given you the elements of that crime himself.

7 He has admitted them. He has conceded them. A gun is a

8 dangerous weapon.

9 Remember, infer that the defendant intended the

10 usual results that follow the use of a dangerous weapon. And

11 that takes us right back to here, ladies and gentlemen. These

12 are the, this element addresses that. What are the intended

• 13 results of when you waived a shotgun around.

14 So I grabbed it. And now Im mad. Because Im piss

15 and vinegar now. I had enough of this. I had my hands on my

16 weapon. I think I even said something. I should have called

17 you guys first.

18 We wouldnt be here if he had called the police

19 first. And the gun discharged. I didnt know there was a

20 round in there. This is all evidence that you can use and

21 apply it to those elements. Because thats what this case is

22 about.

23 The fair application of the facts and evidence in

24 this case, to the law. And the evidence isnt just physical

25 exhibits. Sometimes people think that. Evidence includes
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the time. 

Mr. Wafer has got up her. He has sat in this chair. 

And he whoppled a little bit on this topic. But he said he 

raised that gun and pulled the trigger. He still tries to say 

it was a reaction to something. 

He has given you the elements of that crime himself. 

He has admitted them. He has conceded them. A gun is a 

dangerous weapon. 

Remember, infer that the defendant intended the 

usual results that follow the use of a dangerous weapon. And 

that takes us right back to here, ladies and gentlemen. These 

are the, this element addresses that. What are the intended 

results of when you waived a shotgun around. 

So I grabbed it. And now I'm mad. Because I'm piss 

and vinegar now. I had enough of this. I had my hands on my 

weapon. I think I even said something. I should have called 

you guys first. 

We wouldn't be here if he had called the police 

first. And the gun discharged. I didn't know there was a 

round in there. This is all evidence that you can use and 

apply it to those elements. Because that's what this case is 

about. 

The fair application of the facts and evidence in 

this case, to the law. And the evidence isn't just physical 

exhibits. Sometimes people think that. Evidence includes 
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1 testimony. Evidence includes statements made on video. Its

2 a whole bevy of items.

3 There was no damage to the steel doors and locks in

4 this case. You heard at one point one of the officers

5 referred to that house as being buttoned up. Buttoned up

6 tight. Big glass block window in the back. Front door, front

7 steel doors. Side steel doors.

8 There was no imminent threat of someone coming into

9 that home. Certainly not a 19 year old 54 Renisha McBride.

10 There was no damage to the steel doors. No damage to the

11 locks on the doors as well.

12 The only possible damage is a screen door thats out

• 13 of its hinges a little bit. Thats it. Which I believe, the

14 defense will suggest to you that Ms. McBride did while banging

15 her hands backwards. Because thats how people knock on

16 doors. With their hands backwards.

17 Mr. Wafer pointed that gun at point blank range.

18 Pulled the trigger. He pointed that gun at point blank range

19 while he knew there was a person there. Because he told you

20 thats when he raised the gun. And he fired.

21 He know, he says the safety was off. He doesnt say

22 he put it off. He says it was off though. Maybe it came off

23 when he pulled it out of the bag.

24 He opened the door two inches, then all the way. He

25 saw a person. He raised his gun. He maybe said something.
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testimony. Evidence includes statements made on video. It's 

a whole bevy of items. 

There was no damage to the steel doors and locks in 

this case. You heard at one point one of the officers 

referred to that house as being buttoned up. Buttoned up 

tight. Big glass block window in the back. Front door, front 

steel doors. Side steel doors. 

There was no imminent threat of someone coming into 

that home. Certainly not a 19 year old 5'4" Renisha McBride. 

There was no damage to the steel doors. No damage to the 

locks on the doors as well. 

The only possible damage is a screen door that's out 

of it's hinges a little bit. That's it. Which I believe, the 

defense will suggest to you that Ms. McBride did while banging 

her hands backwards. Because that's how people knock on 

doors. With their hands backwards. 

Mr. Wafer pointed that gun at point blank range. 

Pulled the trigger. He pointed that gun at point blank range 

while he knew there was a person there. Because he told you 

that's when he raised the gun. And he fired. 

He know, he says the safety was off. He doesn't say 

he put it off. He says it was off though. Maybe it came off 

when he pulled it out of the bag. 

He opened the door two inches, then all the way. He 

saw a person. He raised his gun. He maybe said something. 
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1 And he shot and he killed her.

2 These are the elements of murder in the second

3 degree. They have been shown in this case beyond a reasonable

4 doubt. Hold us to these elements. But these elements have

5 been shown. And the defendant is guilty of that crime.

6 You will also get to consider a lesser included

7 offense on count 1. This lesser included offense is referred

8 to as involuntary manslaughter. This is a different kind of

9 manslaughter that were gonna talk about in count 2. This is

10 a lesser included offense to count 1.

11 And Ill just go through the basic elements. Again,

12 defendant caused the death. Not a question. In doing so he

• 13 acted in a gross and negligent manner. Did so without excuse

14 or lawful justification.

15 The Judge has already read you these instructions.

16 And shes also defined gross negligence to you. Defendant

17 knew of a danger to another.

18 There is always a danger to another person if you

19 point a gun that could be loaded, at them. He could have

20 avoided injury by using ordinary care. Ordinary care is

21 flipping the safety on and off.

22 I mean theres many different things he could have

23 done. But thats just one example. He didnt use ordinary

24 care. And as a result someone got hurt.

25 Now, on the verdict form for count 1, you will get
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And he shot and he killed her. 

These are the elements of murder in the second 

degree. They have been shown in this case beyond a reasonable 

doubt. Hold us to these elements. But these elements have 

been shown. And the defendant is guilty of that crime. 

You will also get to consider a lesser included 

offense on count 1. This lesser included offense is referred 

to as involuntary manslaughter. This is a different kind of 

manslaughter that we're gonna talk about in count 2. This is 

a lesser included offense to count 1. 

And I'll just go through the basic elements. Again, 

defendant caused the death. Not a question. In doing so he 

acted in a gross and negligent manner. Did so without excuse 

or lawful justification. 

The Judge has already read you these instructions. 

And she's also defined gross negligence to you. Defendant 

knew of a danger to another. 

There is always a danger to another person if you 

point a gun that could be loaded, at them. He could have 

avoided injury by using ordinary care. Ordinary care is 

flipping the safety on and off. 

I mean there's many different things he could have 

done. But that's just one example. He didn't use ordinary 

care. And as a result someone got hurt. 

Now, on the verdict form for count 1, you will get 
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1 to choose one of those three options. I would suggest to you

2 that the evidence has shown that he is guilty of murder in the

3 second degree. So I would suggest to you to check that box.

4 You have the option, in lieu of that, of finding him

5 guilty of involuntary manslaughter if you choose. Thats on

6 count 1. And that only applies to count 1. That is how your

7 verdict form will look.

8 This is count 2. This is a different type of

9 manslaughter. And you can tell its different because of the

10 elements. The elements are much different than the other

11 count of manslaughter. Count 2, is separate from count 1.

12 You look at each count separately. Count 2, is

• 13 separate from count 3. When you look at count 2, you have to

14 look whether or not the People have proven these elements.

15 That the defendant cause the death. That the death

16 resulted of a discharge of a firearm. No dispute. At the

17 time it went off the defendant was pointing it at another

18 person. No dispute.

19 At the time, the defendant intended to point the

20 firearm at another person. No dispute. Mr. Wafer has not

21 challenged any of these four elements for count 2. And hes

22 guilty of count 2, as well.

23 And this is how your verdict form will look.

24 Defendant also admit these same facts that I just argued to

25 you for murder, also apply to count 2, obviously. Thats why
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to choose one of those three options. I would suggest to you 

that the evidence has shown that he is guilty of murder in the 

second degree. So I would suggest to you to check that box. 

You have the option, in lieu of that, of finding him 

guilty of involuntary manslaughter if you choose. That's on 

count 1. And that only applies to count 1. That is how your 

verdict form will look. 

This is count 2. This is a different type of 

manslaughter. And you can tell it's different because of the 

elements. The elements are much different than the other 

count of manslaughter. Count 2, is separate from count 1. 

You look at each count separately. Count 2, is 

separate from count 3. When you look at count 2, you have to 

look whether or not the People have proven these elements. 

That the defendant cause the death. That the death 

resulted of a discharge of a firearm. No dispute. At the 

time it went off the defendant was pointing it at another 

person. No dispute. 

At the time, the defendant intended to point the 

firearm at another person. No dispute. Mr. Wafer has not 

challenged any of these four elements for count 2. And he's 

guilty of count 2, as well. 

And this is how your verdict form will look. 

Defendant also admit these same facts that I just argued to 

you for murder, also apply to count 2, obviously. That's why 
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1 Ive repeated them.

2 And for your verdict form for count 2, its a

3 different kind of manslaughter. But you just have two options

4 there. I would suggest to you, check this box guilty of

5 manslaughter on count 2.

6 Felony firearm is a very straight forward crime.

7 Ill show you the elements. He had in his possession a

8 firearm, to wit a shotgun. And that he, at the time he

9 committed or attempted to commit another crime he had it with

10 him. I mean its pretty simple. Felony firearm.

11 Ladies and gentlemen, the law gives you definitions.

12 And gives you guidance on how to assess credibility of

• 13 witnesses. And one of the main witnesses that youre gonna

14 assess of the credibility of is Mr. Wafer.

15 I would suggest to you that his credibility is

16 lacking. I would suggest to you that based on the evidence in

17 this case, that from the very beginning, he has tried to

18 manipulate a particular series of events. Hes tried to paint

19 a particular picture of what happened.

20 And that he tries to manipulate during the course of

21 his 911 call, during the course of his squad car statement,

22 and during the course of his interviewed statement with the

23 police, and that he tried to manipulate when he testified in

24 this courtroom.

25 How many times did you hear him after Ms. Siringas
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I've repeated them. 

And for your verdict form for count 2, it's a 

different kind of manslaughter. But you just have two options 

there. I would suggest to you, check this box guilty of 

manslaughter on count 2. 

Felony firearm is a very straight forward crime. 

I'll show you the elements. He had in his possession a 

firearm, to wit a shotgun. And that he, at the time he 

committed or attempted to commit another crime he had it with 

him. I mean it's pretty simple. Felony firearm. 

Ladies and gentlemen, the law gives you definitions. 

And gives you guidance on how to assess credibility of 

witnesses. And one of the main witnesses that you're gonna 

assess of the credibility of is Mr. Wafer. 

I would suggest to you that his credibility is 

lacking. I would suggest to you that based on the evidence in 

this case, that from the very beginning, he has tried to 

manipulate a particular series of events. He's tried to paint 

a particular picture of what happened. 

And that he tries to manipulate during the course of 

his 911 call, during the course of his squad car statement, 

and during the course of his interviewed statement with the 

police, and that he tried to manipulate when he testified in 

this courtroom. 

How many times did you hear him after Ms. Siringas 
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1 had asked him a question and where he tried to add on facts.

2 Just like Mr. Balash did, excuse me. Because they want to get

3 something out, right.

4 Remember the buzz words conversation, yesterday.

5 There are certain buzz words Mr. Wafer wanted to get out to

6 you. So when you look at his credibility, these are some of

7 the rules.

8 Now this isnt a who done it. So we dont have to

9 necessarily look at some of these. But heres what I want you

10 to look at.

11 In general, does the witness have any special reason

12 to tell the truth or any special reason to lie. Does Mr.

• 13 Wafer have any reason to lie in this case? How about trying

14 to save his own skin.

15 All in all, how reasonable do you think the

16 witnesss testimony seems when you think about all the other

17 evidence in the case. Look at his testimony from today or

18 from yesterday and compare it to what he said in the

19 statements. Compare it to the physical evidence. Theres

20 nothing that corroborates Mr. Wafer.

21 Now we look at false exculpatory statement. And a

22 false exculpatory statement is when you say something

23 deliberately because you think its gonna get you out of

24 trouble.

25 I come home. I find that all the cookies that I had
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had asked him a question and where he tried to add on facts. 

Just like Mr. Balash did, excuse me. Because they want to get 

something out, right. 

Remember the buzz words conversation, yesterday. 

There are certain buzz words Mr. Wafer wanted to get out to 

you. So when you look at his credibility, these are some of 

the rules. 

Now this isn't a who done it. So we don't have to 

necessarily look at some of these. But here's what I want you 

to look at. 

In general, does the witness have any special reason 

to tell the truth or any special reason to lie. Does Mr. 

Wafer have any reason to lie in this case? How about trying 

to save his own skin. 

All in all, how reasonable do you think the 

witness's testimony seems when you think about all the other 

evidence in the case. Look at his testimony from today or 

from yesterday and compare it to what he said in the 

statements. Compare it to the physical evidence. There's 

nothing that corroborates Mr. Wafer. 

Now we look at false exculpatory statement. And a 

false exculpatory statement is when you say something 

deliberately because you think it's gonna get you out of 

trouble. 

I come home. I find that all the cookies that I had 
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1 made for desert that evening are gone. I look to my dog. My

2 dog can talk. I asked him did he eat the cookies. He said he

3 was never home. I find out later he was home.

4 That statement that he was never home, its a false

5 exculpatory statement. My dog thinks, hey, if I wasnt home I

6 couldnt a done it. The law says that a statement made by the

7 defendant--determine whether the evidence has shown the

8 statement to be false.

9 You can do that. You can look at the statements

10 that he made. And a statement is his testimony as well. Its

11 not a previous, just a previous event. Its his testimony as

12 well.

• 13 If you determine that any of these statements were

14 false, any of these statements were false. And theyre

15 related to the elements of the crime, you can use it as

16 evidence of guilt. Proof of a false exculpatory statement may

17 then be used by you to determine the guilt or innocense of the

18 defendant to the charged offense.

19 So the fact that he lies and says the gun went off

20 by accident is evidence of guilt. False exculpatory statement

21 equals evidence of guilt. Telling the police multiple times

22 that the weapon discharged by accident is evidence of guilt.

23 Now we talk about self-defense. And Ill, the Judge

24 has read it to you. I just want to focus on some key points.

25 It has to be honest and reasonable.
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made for desert that evening are gone. I look to my dog. My 

dog can talk. I asked him did he eat the cookies. He said he 

was never home. I find out later he was home. 

That statement that he was never home, it's a false 

exculpatory statement. My dog thinks, hey, if I wasn't home I 

couldn't a done it. The law says that a statement made by the 

defendant--determine whether the evidence has shown the 

statement to be false. 

You can do that. You can look at the statements 

that he made. And a statement is his testimony as well. It's 

not a previous, just a previous event. It's his testimony as 

well. 

If you determine that any of these statements were 

false, any of these statements were false. And they're 

related to the elements of the crime, you can use it as 

evidence of guilt. Proof of a false exculpatory statement may 

then be used by you to determine the guilt or innocense of the 

defendant to the charged offense. 

So the fact that he lies and says the gun went off 

by accident is evidence of guilt. False exculpatory statement 

equals evidence of guilt. Telling the police multiple times 

that the weapon discharged by accident is evidence of guilt. 

Now we talk about self-defense. And I'll, the Judge 

has read it to you. I just want to focus on some key points. 

It has to be honest and reasonable . 
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1 The defendant must have acted honestly, or must have

2 honestly and reasonably believed he was in danger of being

3 killed. Thats the first time it says honestly and

4 reasonably. Then it says it again. The defendant has to have

5 and honest and reasonable belief.

6 And then again. A honest and reasonable belief. He

7 may not, he cannot kill or seriously injury just to protect

8 himself against what seems like a minor injury. He has to

9 have a imminent fear of impending death or great bodily harm.

10 You cant claim self-defense simply as a reaction to

11 movement on your porch. You cannot gun down a person, you

12 cant gun down a person in your house for doing that. You

• 13 have to, at the time that you shoot and kill that person, you

14 have to have had an honest and reasonable belief that imminent

15 death or great bodily harm was coming to you.

16 No matter where it happens. The home doesnt

17 provide you any extra benefit. He must have been afraid of

18 death or serious—-

19 MS. CARPENTER: Objection, your Honor. That was a

20 misstatement on the law. The home is, the Castle Doctrine.

21 It allows actually more protection for self-defense.

22 MR. MUSCAT: No. See now, Judge.

23 THE COURT: Okay. Hold on.

24 MR. MUSCAT: What is this?

25 THE COURT: Ive already instructed you on the law.
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The defendant must have acted honestly, or must have 

honestly and reasonably believed he was in danger of being 

killed. That's the first time it says honestly and 

reasonably. Then it says it again. The defendant has to have 

and honest and reasonable belief. 

And then again. A honest and reasonable belief. He 

may not, he cannot kill or seriously injury just to protect 

himself against what seems like a minor injury. He has to 

have a imminent fear of impending death or great bodily harm. 

You can't claim self-defense simply as a reaction to 

movement on your porch. You cannot gun down a person, you 

can't gun down a person in your house for doing that. You 

have to, at the time that you shoot and kill that person, you 

have to have had an honest and reasonable belief that imminent 

death or great bodily harm was coming to you. 

No matter where it happens. The home doesn't 

provide you any extra benefit. He must have been afraid of 

death or serious--

MS. CARPENTER: Objection, your Honor. That was a 

misstatement on the law. The home is, the Castle Doctrine. 

It allows actually more protection for self-defense. 

MR. MUSCAT: No. See now, Judge. 

THE COURT: Okay. Hold on. 

MR. MUSCAT: What is this? 

THE COURT: I've already instructed you on the law. 
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1 And I also said, that if a lawyer says something different

2 about the law follow what I say. You can continue Mr. Muscat.

3 MR. MUSCAT: And what she told you was is that you

4 dont have to treat in your house. Thats it. Thats not

5 what Im talking about. Im not talking about retreating.

6 Regardless of where you are at the time, at the time

7 you use deadly force, you have to honestly and reasonably

8 believe that you were facing death or great bodily harm. It

9 had to be imminent. Yes, you dont have duty to retreat in

10 your house, but thats not what I was talking about.

11 The law, again, tells you to consider all the

12 circumstances. He shot through a locked door. He shot a

• 13 woman that was just standing on this porch. The law tells

14 you, when you decide whether or not the defendant; when you

15 look at the defendants claim, the condition of the people

16 involved.

17 Ms. McBride: disoriented, injured, stumbling around.

18 Who knows how she did that to her boot. Falling down, getting

19 up while she was stumbling around. With a likely closed head

20 injury.

21 And then we have the defendant. Mad. Full of piss

22 and vinegar. And hes had enough. Compare those two.

23 Cause thats what the law is telling you to do.

24 Look at the condition of the people involved in the shooting.

25 Look how they differ. Look at their relative strength and or
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And I also said, that if a lawyer says something different 

about the law follow what I say. You can continue Mr. Muscat. 

MR. MUSCAT: And what she told you was is that you 

don't have to treat in your house. That's it. That's not 

what I'm talking about. I'm not talking about retreating. 

Regardless of where you are at the time, at the time 

you use deadly force, you have to honestly and reasonably 

believe that you were facing death or great bodily harm. It 

had to be imminent. Yes, you don't have duty to retreat in 

your house, but that's not what I was talking about. 

The law, again, tells you to consider all the 

circumstances. He shot through a locked door. He shot a 

woman that was just standing on this porch. The law tells 

you, when you decide whether or not the defendant; when you 

look at the defendant's claim, the condition of the people 

involved. 

Ms. McBride: disoriented, injured, stumbling around. 

Who knows how she did that to her boot. Falling down, getting 

up while she was stumbling around. With a likely closed head 

injury. 

And then we have the defendant. Mad. Full of piss 

and vinegar. And he's had enough. Compare those two. 

'Cause that's what the law is telling you to do. 

Look at the condition of the people involved in the shooting. 

Look how they differ. Look at their relative strength and or 
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1 lack there of. This is the strength of the defendant. A pump

2 shotgun.

3 This is Ms. McBride. Five foot four. Nineteen

4 years old. Unarmed. Injured. Disoriented. Unsteady on her

5 feet. And some may other things, youve already heard the

6 witnesses testify to.

7 Again, now the instruction says, was the victim

8 armed. Was the other person. That means the victim. The

9 decedent. Theres no evidence that the victim was armed in

10 this case. There has never been any evidence.

11 The defendant said he never saw a weapon. No

12 evidence was ever recovered. Theres no evidence that she was

• 13 armed. And she wasnt. She was not.

14 She was a young girl looking for help. What he did

15 had to be immediately necessary. Immediately necessary. And

16 it wasnt. It wasnt. He had many other options.

17 There has been no testimony that anybody was

18 entering his home, coming into his home. I still dont know

19 how they wouldve got through that steel door. But what he

20 did was not immediately necessary. It was reckless. It was

21 negligent.

22 I dont know how to describe it. Its horrific what

23 he did. Because in his words, someone was knocking and

24 banging on his doors. You can consider, the law says, hey

25 look were there other ways he could have protected himself.
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lack there of. This is the strength of the defendant. A pump 

shotgun. 

This is Ms. McBride. Five foot four. Nineteen 

years old. Unarmed. Injured. Disoriented. Unsteady on her 

feet. And some may other things, you've already heard the 

witnesses testify to. 

Again, now the instruction says, was the victim 

armed. Was the other person. That means the victim. The 

decedent. There's no evidence that the victim was armed in 

this case. There has never been any evidence. 

The defendant said he never saw a weapon. No 

evidence was ever recovered. There's no evidence that she was 

armed. And she wasn't. She was not. 

She was a young girl looking for help. What he did 

had to be immediately necessary. Immediately necessary. And 

it wasn't. It wasn't. He had many other options. 

There has been no testimony that anybody was 

entering his home, coming into his home. I still don't know 

how they would've got through that steel door. But what he 

did was not immediately necessary. It was reckless. It was 

negligent. 

I don't know how to describe it. It's horrific what 

he did. Because in his words, someone was knocking and 

banging on his doors. You can consider, the law says, hey 

look were there other ways he could have protected himself. 
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1 How about shutting the door. How about keeping it

2 shut. How about calling 911. How about going into a

3 different part of your house. Thats not retreating. But

4 going to a different part of your house.

5 No. What he does is he engages. He creates the

6 confrontation. And his actions escalated this situation to

7 where now hes in his door. And theres someone on his porch,

8 maybe, and he shoots her.

9 And I say maybe, just because you dont know exactly

10 where she was when she was shot. I would suggest to you that

11 the defendants firearms expert in this case is not credible.

12 I would suggest to you that she could be anywhere from 2, 3, 4

• 13 feet away, based on the evidence in this case. Or farther.

14 But the difference of 1 foot doesnt make it okay

15 for you to kill somebody. It seems very focused that 2 feet

16 was the magic number for the defense in this case. Doesnt

17 matter. He was inside on the other side of a steel locked

18 door.

19 But before he even got to that steel locked door he

20 had other options. He has so many other options. Were to

21 believe that he couldnt find his cell phone. And those

22 again, are those steel doors that he had with the deadbolts.

23 Again, the law is telling you was it necessary. Do

24 you see in the theme here. The law only excuses the taking of

25 another persons life, in the most extreme situations. In the
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How about shutting the door. How about keeping it 

shut. How about calling 911. How about going into a 

different part of your house. That's not retreating. But 

going to a different part of your house. 

No. What he does is he engages. He creates the 

confrontation. And his actions escalated this situation to 

where now he's in his door. And there's someone on his porch, 

maybe, and he shoots her. 

And I say maybe, just because you don't know exactly 

where she was when she was shot. I would suggest to you that 

the defendant's firearms expert in this case is not credible. 

I would suggest to you that she could be anywhere from 2, 3, 4 

feet away, based on the evidence in this case. Or farther. 

But the difference of 1 foot doesn't make it okay 

for you to kill somebody. It seems very focused that 2 feet 

was the magic number for the defense in this case. Doesn't 

matter. 

door. 

He was inside on the other side of a steel locked 

But before he even got to that steel locked door he 

had other options. He has so many other options. We're to 

believe that he couldn't find his cell phone. And those 

again, are those steel doors that he had with the deadbolts. 

Again, the law is telling you was it necessary. Do 

you see in the theme here. The law only excuses the taking of 

another person's life, in the most extreme situations. In the 
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1 most extreme. They have not been met in this case, by far.

2 It was not necessary for him to do that. Even if

3 you believe, even if you believe his version of how the final

4 events went down. That he is at the door. That a figure

5 comes from his left. And he shoots.

6 Even then, at that point, where is there an honest

7 and reasonable belief of imminent death or great bodily harm

8 simply because theres a person on your porch. Where is it.

9 Its not here. He hasnt shown it.

10 He doesnt have a burden. But it hasnt been shown.

11 And heres where it really gets interesting. Because he

12 tells you, after I shot I recall it was loaded.

• 13 Remember when he said that yesterday. After I shot

14 I recall it was loaded. So hes going back to the accident,

15 right?

16 If he is going to scare someone away, whether its

17 the kids that paint balled his car. Someone banging on his

18 door, whatever. And he picks up a ba--what he thought, he

19 told you and unloaded shotgun. Thats not self-defense then.

20 The self-defense ends right there. You cant say I

21 picked up a loaded shotgun because some people were annoying

22 me. Then it went off. And thats self-defense. Its just so

23 happened it turned out being loaded.

24 And so, yeah okay its self-defense now. No. He

25 told you it was an accident. He testified on the stand that
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most extreme. They have not been met in this case, by far. 

It was not necessary for him to do that. Even if 

you believe, even if you believe his version of how the final 

events went down. That he is at the door. That a figure 

comes from his left. And he shoots. 

Even then, at that point, where is there an honest 

and reasonable belief of imminent death or great bodily harm 

simply because there's a person on your porch. Where is it. 

It's not here. He hasn't shown it. 

He doesn't have a burden. But it hasn't been shown. 

And here's where it really get's interesting. Because he 

tells you, after I shot I recall it was loaded. 

Remember when he said that yesterday. After I shot 

I recall it was loaded. So he's going back to the accident, 

right? 

If he is going to scare someone away, whether it's 

the kids that paint balled his car. Someone banging on his 

door, whatever. And he picks up a loa--what he thought, he 

told you and unloaded shotgun. That's not self-defense then. 

The self-defense ends right there. You can't say I 

picked up a loaded shotgun because some people were annoying 

me. Then it went off. And that's self-defense. It's just so 

happened it turned out being loaded. 

And so, yeah okay it's self-defense now. No. He 

told you it was an accident. He testified on the stand that 
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1 he thought the gun was unloaded. If you go and pick up an

2 unloaded weapon, no more self-defense. Unless you beat the

3 person to death with the unloaded weapon.

4 Thats what shows you what he was thinking in his

5 mind at that time. Cause hes telling you he thought it was

6 an unloaded weapon. Yeah, he wanted to scare the kids away.

7 Not cause he was scared. Cause he was mad at the kids that

8 paint balled his car or whatever.

9 Theres no evidence there was more than one person

10 out there that night. None. No credible evidence of that.

11 So I grabbed it. And now Im mad. Again, we talk

12 about honest and reasonable belief to prevent imminent death

• 13 or great bodily harm.

14 Lets talk about honest. I just went through the

15 instructions for you on witness credibility and false

16 exculpatory statement. In order for you to believe the

17 defendant had an honest reasonable belief, you have to make a

18 determination that his testimony was honest. And it wasnt.

19 First three times he described this murder he says

20 it was an accident. And he admits he was deliberately denying

21 that he shot her. Hes leaves out crucial facts. He flip

22 flops back and forth.

23 I shot her in fear on purpose. Thats what he said

24 at one point. After I shot I recall it was loaded. Again,

25 how can this be an honest and reasonable fear, when we cant
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he thought the gun was unloaded. If you go and pick up an 

unloaded weapon, no more self-defense. Unless you beat the 

person to death with the unloaded weapon. 

That's what shows you what he was thinking in his 

mind at that time. 'Cause he's telling you he thought it was 

an unloaded weapon. Yeah, he wanted to scare the kids away. 

Not 'cause he was scared. 'Cause he was mad at the kids that 

paint balled his car or whatever. 

There's no evidence there was more than one person 

out there that night. None. No credible evidence of that. 

So I grabbed it. And now I'm mad. Again, we talk 

about honest and reasonable belief to prevent imminent death 

or great bodily harm. 

Lets talk about honest. I just went through the 

instructions for you on witness credibility and false 

exculpatory statement. In order for you to believe the 

defendant had an honest reasonable belief, you have to make a 

determination that his testimony was honest. And it wasn't. 

First three times he described this murder he says 

it was an accident. And he admits he was deliberately denying 

that he shot her. He's leaves out crucial facts. He flip 

flops back and forth. 

I shot her in fear on purpose. That's what he said 

at one point. After I shot I recall it was loaded. Again, 

how can this be an honest and reasonable fear, when we can't 
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1 get past the honest part.

2 He shows no remorse during that interview with the

3 police. And he says the safety was off inadvertently. Is it

4 loaded. Isnt it loaded. Is it loaded. Its it loaded. He

5 goes back and forth.

6 Which is it? How can there be an honest and

7 reasonable belief if we cant get past honest. Now lets go

8 to reasonable. He shot through a locked door.

9 He shot an unarmed teenager. He had other options.

10 He killed an unarmed, injured, disoriented 19 year old

11 teenager. Leaves the gun on the ground and steel security

12 door open.

• 13 Again, if he was really in fear for his life. And

14 he said that there, hes tried to suggest there was more than

15 one person that evening. Who does that? Who leaves your only

16 item of defense on the ground? And then who leaves your door

17 wide open?

18 Because he didnt go out there to defend himself.

19 He never went out there to defend himself. He went out there

20 to have a confrontation with some people that were annoying

21 him. Or with a person that was annoying him.

22 No one else hears this banging. When you talk about

23 reasonable, lets focus on this. Do we remember how that was

24 described in opening statements. Boom boom boom. Boom boom

25 boom. Boom boom boom.
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get past the honest part. 

He shows no remorse during that interview with the 

police. And he says the safety was off inadvertently. Is it 

loaded. Isn't it loaded. Is it loaded. It's it loaded. He 

goes back and forth. 

Which is it? How can there be an honest and 

reasonable belief if we can't get past honest. Now let's go 

to reasonable. He shot through a locked door. 

He shot an unarmed teenager. He had other options. 

He killed an unarmed, injured, disoriented 19 year old 

teenager. Leaves the gun on the ground and steel security 

door open. 

Again, if he was really in fear for his life. And 

he said that there, he's tried to suggest there was more than 

one person that evening. Who does that? Who leaves your only 

item of defense on the ground? And then who leaves your door 

wide open? 

Because he didn't go out there to defend himself. 

He never went out there to defend himself. He went out there 

to have a confrontation with some people that were annoying 

him. Or with a person that was annoying him. 

No one else hears this banging. When you talk about 

reasonable, let's focus on this. Do we remember how that was 

described in opening statements. Boom boom boom. Boom boom 

boom. Boom boom boom. 
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1 And then Mr. Wafer said it was louder than that.

2 What about Mr. Murad. Do you remember Ray Murad. The man who

3 was awake. The man who could hear.

4 Because he had heard 15 minutes earlier. Fifteen

5 minutes before the shooting. He heard, while he was in his

6 house right across the street, trees scratching against his

7 car. All he hears is gunshots. And hes awake this whole

8 time.

9 So is it reasonable for us to believe that there was

10 even banging? Theres no evidence that supports that. Its

11 directly to the contrary.

12 (Snip-it of video exhibit played for the jury)

• 13 MR. MUSCAT: Thats how he describes how she died.

14 He grabbed his gun and hes mad. Hes full of piss and

15 vinegar. And he grabbed it because Im piss and vinegar now.

16 Ive had enough of this. I had my hands on my

17 weapon. I think I even say everything. All the evidence in

18 this case points in one direction. And thats to the

19 defendant.

20 It all points to the defendant. Because he is

21 guilty of murder in the second degree. He is guilty of count

22 2, manslaughter. And he is guilty of felony firearm. For

23 taking the life of a young girl that just wanted to go home.

24 She just wanted to go him.

25 Justice is the fair application of the law to the
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And then Mr. Wafer said it was louder than that. 

What about Mr. Murad. Do you remember Ray Murad. The man who 

was awake. The man who could hear. 

Because he had heard 15 minutes earlier. Fifteen 

minutes before the shooting. He heard, while he was in his 

house right across the street, trees scratching against his 

car. All he hears is gunshots. And he's awake this whole 

time. 

So is it reasonable for us to believe that there was 

even banging? There's no evidence that supports that. It's 

directly to the contrary. 

(Snip-it of video exhibit played for the jury) 

MR. MUSCAT: That's how he describes how she died. 

He grabbed his gun and he's mad. He's full of piss and 

vinegar. And he grabbed it because I'm piss and vinegar now. 

I've had enough of this. I had my hands on my 

weapon. I think I even say everything. All the evidence in 

this case points in one direction. And that's to the 

defendant. 

It all points to the defendant. Because he is 

guilty of murder in the second degree. He is guilty of count 

2, manslaughter. And he is guilty of felony firearm. For 

taking the life of a young girl that just wanted to go home. 

She just wanted to go him. 

Justice is the fair application of the law to the 

55 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



1 facts. And that facts to the law. Look at the facts. Look

2 at the elements. Look at the credible evidence in this case

3 and render a just verdict. Justice for Renisha McBride.

4

5 Mr. Wafers actions were unnecessary, unjustified

6 and unreasonable. Thank you.

7 THE COURT: Thank you. Go ahead Ms. Carpenter.

8 MS. CARPENTER: Thank you.

9 (At 10:30 a.m., Closing Arguments by Ms. Carpenter)

10 MS. CARPENTER: Good morning, everybody.

11 JURY PANEL: Good morning.

12 MS. CARPENTER: Does this man, Ted Wafer, look like

• 13 somebody who was out of his mind with anger that night when

14 you watched it? Does he look like a man whos confused after

15 the fact? And a man that you heard, was in fear for his life.

16 And it was coming at him. They were coming at him.

17 How many times did he say that. And ladies and gentlemen, Ted

18 was up there for two hours getting cross-examined.

19 Two hours. One hour with me on direct. Two hours

20 with Ms. Siringas. He as honest. He was honest. And I want

21 to talk about that a little bit more.

22 The law of self-defense is so simple, so easy. And

23 its not complicated at all. At all. Two questions for you.

24 And thats it in this case. Two questions. Thats all you

25 have to break down.
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facts. And that facts to the law. Look at the facts. Look 

at the elements. Look at the credible evidence in this case 

and render a just verdict. Justice for Renisha McBride. 

Mr. Wafer's actions were unnecessary, unjustified 

and unreasonable. Thank you. 

THE COURT: Thank you. Go ahead Ms. Carpenter. 

MS. CARPENTER: Thank you. 

(At 10:30 a.m., Closing Arguments by Ms. Carpenter) 

MS. CARPENTER: Good morning, everybody. 

JURY PANEL: Good morning. 

MS. CARPENTER: Does this man, Ted Wafer, look like 

somebody who was out of his mind with anger that night when 

you watched it? Does he look like a man who's confused after 

the fact? And a man that you heard, was in fear for his life. 

And it was coming at him. They were coming at him. 

How many times did he say that. And ladies and gentlemen, Ted 

was up there for two hours getting cross-examined. 

Two hours. One hour with me on direct. Two hours 

with Ms. Siringas. He as honest. He was honest. And I want 

to talk about that a little bit more. 

The law of self-defense is so simple, so easy. And 

it's not complicated at all. At all. Two questions for you. 

And that's it in this case. Two questions. That's all you 

have to break down. 
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1 One, and you have to decide amongst yourselves, was

2 Ted in fear of his life or great bodily harm that night? And

3 two, was that danger imminent? Did he feel like that danger

4 was imminent? Yes and yes.

5 And Mr. Muscat just put on this good power point

6 about the elements of murder 2. Not one manslaughter, another

7 manslaughter and another felony firearm. I agree with

8 everything he said up there. I completely agree.

9 Actually, you dont even need to go back there and

10 talk about that. You dont even need to discuss those

11 because; let me show you the law that Mr. Muscat really didnt

12 go over with you. And thats what this whole case is about.

• 13 Youre gonna have this. This is exactly how its

14 gonna look. Its jury instruction 7.15. Use of deadly force

15 in self-defense. Now we saw snip-its of that when Mr. Muscat

16 was doing this. But this is what matters.

17 Because did you see the elements, the murder 1, the

18 manslaughter all of that. Look at the last line where Mr.

19 Muscat just kinda passed through.

20 MR. MUSCAT: Objection, your Honor. The Court has

21 already instructed the jury on this whole instruction. I

22 didnt pass through anything.

23 THE COURT: Okay. Go ahead.

24 MS. CARPENTER: Thank you. Im used to that by now.

25 Ha ha ha, I get a lot of objections. But Ill move on.
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One, and you have to decide amongst yourselves, was 

Ted in fear of his life or great bodily harm that night? And 

two, was that danger imminent? Did he feel like that danger 

was imminent? Yes and yes. 

And Mr. Muscat just put on this good power point 

about the elements of murder 2. Not one manslaughter, another 

manslaughter and another felony firearm. I agree with 

everything he said up there. I completely agree. 

Actually, you don't even need to go back there and 

talk about that. You don't even need to discuss those 

because; let me show you the law that Mr. Muscat really didn't 

go over with you. And that's what this whole case is about. 

You're gonna have this. This is exactly how it's 

gonna look. It's jury instruction 7.15. Use of deadly force 

in self-defense. Now we saw snip-it's of that when Mr. Muscat 

was doing this. But this is what matters. 

Because did you see the elements, the murder 1, the 

manslaughter all of that. Look at the last line where Mr. 

Muscat just kinda passed through. 

MR. MUSCAT: Objection, your Honor. The Court has 

already instructed the jury on this whole instruction. I 

didn't pass through anything. 

THE COURT: Okay. Go ahead. 

MS. CARPENTER: Thank you. I'm used to that by now. 

Ha ha ha, I get a lot of objections. But I'll move on. 
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1 THE COURT: Lets just, yes.

2 MS. CARPENTER: Ill move on.

3 THE COURT: Go ahead Ms. Carpenter.

4 MS. CARPENTER: Thats my own issue. Ill let it go.

5 He did pass through this. Did you see him really show you

6 this whole thing and linger on the last line of every offense?

7 No, you didnt. Because that last line of every

8 offense, and why does it matter what those elements are?

9 Really dont spend the time on those. Because the last line

10 of every charged offense against Ted ends with unless it was

11 justified. Unless it was justified.

12 So thats all we need to look at. And its really

• 13 simple. Dont let all that, you just look at this one.

14 Cause I dont care. Even if, I mean, I could say yeah all

15 those elements are true.

16 All of them are true. Who cares? Because the law,

17 the law of self-defense is the ultimate protection for every

18 single one of us. For me, for you and all of you.

19 It is like a big umbrella that protects us. Big

20 huge umbrella. And this is what we need to concentrate on.

21 And this is simple. Like is a said, this law, it has a lot of

22 words.

23 But really the two questions are, was Ted in fear

24 for his life or great bodily harm. Doesnt has to think hes

25 about to get killed. It could be enough just to think hes
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THE COURT: Let's just, yes. 

MS. CARPENTER: I'll move on. 

THE COURT: Go ahead Ms. Carpenter. 

MS. CARPENTER: That's my own issue. I'll let it go. 

He did pass through this. Did you see him really show you 

this whole thing and linger on the last line of every offense? 

No, you didn't. Because that last line of every 

offense, and why does it matter what those elements are? 

Really don't spend the time on those. Because the last line 

of every charged offense against Ted ends with unless it was 

justified. Unless it was justified. 

So that's all we need to look at. And it's really 

simple. Don't let all that, you just look at this one. 

'Cause I don't care. Even if, I mean, I could say yeah all 

those elements are true. 

All of them are true. Who cares? Because the law, 

the law of self-defense is the ultimate protection for every 

single one of us. For me, for you and all of you. 

It is like a big umbrella that protects us. Big 

huge umbrella. And this is what we need to concentrate on. 

And this is simple. Like is a said, this law, it has a lot of 

words. 

But really the two questions are, was Ted in fear 

for his life or great bodily harm. Doesn't has to think he's 

about to get killed. It could be enough just to think he's 
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1 about to get really seriously injured.

2 And then 2, was it imminent? Was it about to

3 happen? Was it immediate? All those words are

4 interchangeable.

5 And Mr. Muscat came over here and tried to pretend

6 he was Ted. Ive been with Ted for nine months now. This man

7 told the truth yesterday. He was honest and reasonable.

8 And can you imagine if you were sitting in here.

9 What its like, every single word Ive every said in my life

10 is being scrutinized. Yeah, I said the word accident. I

11 didnt know how to explain it.

12 When it happened to me I didnt know what was going

• 13 on. But Im not claiming it was an accident. Why do they

14 keep picking out one word? Why do they keep saying accident

15 and putting it on the screen? I didnt just say accident.

16 Look at my interview. Pleas look at my whole

17 interview. Did it sound like I was trying to say this was an

18 accident? No, I wasnt. I did this in self-defense.

19 I thought they, they were coming in any moment. And

20 this wasnt my first resort. This wasnt my first option.

21 swear. I tried to look f or my phone, I crawled, I hid, I

22 turned. I played dead.

23 And then I went and got my baseball bat. And why

24 dont they show you this? Why dont they show you this? The

25 evidence which shows this is exactly what I did that night.
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about to get really seriously injured. 

And then 2, was it imminent? Was it about to 

happen? Was it immediate? All those words are 

interchangeable. 

And Mr. Muscat came over here and tried to pretend 

he was Ted. I've been with Ted for nine months now. This man 

told the truth yesterday. He was honest and reasonable. 

And can you imagine if you were sitting in here. 

What it's like, every single word I've every said in my life 

is being scrutinized. Yeah, I said the word accident. I 

didn't know how to explain it. 

When it happened to me I didn't know what was going 

on. But I'm not claiming it was an accident. Why do they 

keep picking out one word? Why do they keep saying accident 

and putting it on the screen? I didn't just say accident. 

Look at my interview. Pleas look at my whole 

interview. Did it sound like I was trying to say this was an 

accident? No, I wasn't. I did this in self-defense. 

I thought they, they were coming in any moment. And 

this wasn't my first resort. This wasn't my first option. I 

swear. I tried to look for my phone, I crawled, I hid, I 

turned. I played dead. 

And then I went and got my baseball bat. And why 

don't they show you this? Why don't they show you this? The 

evidence which shows this is exactly what I did that night. 
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1 Its in evidence. Look where my baseball bat is?

2 Its right where I dropped it when I realized that

3 wasnt enough. Exhibit 50. When you go back there write that

4 down. Look at the baseball bat back there. And then he got is

5 shotgun.

6 It was getting louder and louder and louder and

7 louder, until the floors started vibrating. The walls were

8 shaking. The window was about the break. The screen door as

9 already broken.

10 And I couldnt believe that they stood up in opening

11 statement. And I know Ms. Hagaman-Clarks not here. And

12 shes not doing closing. But remember when they stood up in

• 13 front of you and said there is no evidence that anything was

14 broken.

15 No evidence that Renisha McBride broke that screen

16 door. I couldnt believe they said that to you. And now I

17 guess, in closing, Mr. Muscat is telling you; well maybe

18 actually Ms. McBride did break that screen door.

19 Well, maybe we were wrong. And our only witness who

20 showed anything, to prove anything, was Sergeant Kobonich.

21 The Michigan State Firearms expert.

22 Remember when, that was one line. And all you got.

23 They have the burden. Do not forget that. Just because we

24 found a lot of the evidence, and we had a lot of witnesses,

25 the burden is never on us.

60

• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

It's in evidence. Look where my baseball bat is? 

It's right where I dropped it when I realized that 

wasn't enough. Exhibit 50. When you go back there write that 

down. Look at the baseball bat back there. And then he got is 

shotgun. 

It was getting louder and louder and louder and 

louder, until the floors started vibrating. The walls were 

shaking. The window was about the break. The screen door as 

already broken. 

And I couldn't believe that they stood up in opening 

statement. And I know Ms. Hagaman-Clark's not here. And 

she's not doing closing. But remember when they stood up in 

front of you and said there is no evidence that anything was 

broken. 

No evidence that Renisha McBride broke that screen 

door. I couldn't believe they said that to you. And now I 

guess, in closing, Mr. Muscat is telling you; well maybe 

actually Ms. McBride did break that screen door. 

Well, maybe we were wrong. And our only witness who 

showed anything, to prove anything, was Sergeant Kolonich. 

The Michigan State Firearms expert. 

Remember when, that was one line. And all you got. 

They have the burden. Do not forget that. Just because we 

found a lot of the evidence, and we had a lot of witnesses, 

the burden is never on us . 
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1 It always stays on them. And they have a burden to

2 disprove, disprove self-defense. We raised it. They have

3 that burden. I like to think of it, like when you think of

4 the term burden what does that mean?

5 Its like you got a boulder on you. It is heavy.

6 It is a big burden. And that will always stay here, cause

7 theyve never, never ever showed anything. Remember they told

8 you in opening, that screen door. This screen door.

9 (Screen door brought before jury by Ms. Carpenter)

10 MS. CARPENTER: I have not carried a frame this many

11 times in my life, ever. Remember, they told you. Shotgun

12 blast. Put that screen and made it go out, right. Remember

• 13 when they told you that in opening.

14 And what evidence, think back, all of you think

15 about and look through your notes. What evidence did they

16 give you that the shotgun blast caused that? None. Zero.

17 They only had Kobonich saying, I guess its possible

18 for the force of a shotgun blast to make a screen go through

19 the door. Thats it. Possible. Maybe.

20 But use your common sense. But I gave you David

21 Balash, Michigan State Police Officer who has been retired.

22 And the Prosecutor calls him as expert. So I dont know why,

23 I guess Mr. Muscat 11 never call him again for his services.

24 He doesnt think hes reliable and a good expert.

25 That man is untarnished. I cant believe they said
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It always stays on them. And they have a burden to 

disprove, disprove self-defense. We raised it. They have 

that burden. I like to think of it, like when you think of 

the term burden what does that mean? 

It's like you got a boulder on you. It is heavy. 

It is a big burden. And that will always stay here, 'cause 

they've never, never ever showed anything. Remember they told 

you in opening, that screen door. This screen door. 

(Screen door brought before jury by Ms. Carpenter) 

MS. CARPENTER: I have not carried a frame this many 

times in my life, ever. Remember, they told you. Shotgun 

blast. Put that screen and made it go out, right. Remember 

when they told you that in opening. 

And what evidence, think back, all of you think 

about and look through your notes. What evidence did they 

give you that the shotgun blast caused that? None. Zero. 

They only had Kolonich saying, I guess it's possible 

for the force of a shotgun blast to make a screen go through 

the door. That's it. Possible. Maybe. 

But use your common sense. But I gave you David 

Balash, Michigan State Police Officer who has been retired. 

And the Prosecutor calls him as expert. So I don't know why, 

I guess Mr. Muscat '11 never call him again for his services. 

He doesn't think he's reliable and a good expert. 

That man is untarnished. I can't believe they said 
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1 he was not credible. But thats for you to determine.

2 But look, just common sense. You know how screens

3 are inserted in doors. With the little clasps that we saw

4 that nobody ever cared about except us. And well get to

5 those.

6 But theyre back here. Whats here? Look whats

7 all the way around here. Took me a couple months to figure

8 this out. A lip. A lip.

9 Shotgun blast will not make it go through the lip.

10 Never, never never. And that physics, for those of you that

11 know physics. The energy goes through those screen holes. It

12 goes through it.

• 13 And heard Mr. Balash say that the closer you are the

14 less force there is to the screen. So if you go farther back,

15 maybe. Maybe. And he didnt lie to you. Maybe if youre

16 this far back. But we know it was contact.

17 The muzzle was on the screen. Thats how close the

18 threat was. The threat was not more than 2 feet away.

19 Coming, lunging from the side. We were, notice, and they said

20 how do we know that happened?

21 Look at the evidence. The only evidence--they

22 collected some evidence. Her feet were right there. And she

23 was coming from the side. We cant dispute that. She was

24 coming from the side at Mr. Wafer.

25 Can any of you imagine after, and theres no dispute
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he was not credible. But that's for you to determine. 

But look, just common sense. You know how screens 

are inserted in doors. With the little clasps that we saw 

that nobody ever cared about except us. And we'll get to 

those. 

But they're back here. What's here? Look what's 

all the way around here. Took me a couple months to figure 

this out. A lip. A lip. 

Shotgun blast will not make it go through the lip. 

Never, never never. And that physics, for those of you that 

know physics. The energy goes through those screen holes. It 

goes through it. 

And heard Mr. Balash say that the closer you are the 

less force there is to the screen. So if you go farther back, 

maybe. Maybe. And he didn't lie to you. Maybe if you're 

this far back. But we know it was contact. 

The muzzle was on the screen. That's how close the 

threat was. The threat was not more than 2 feet away. 

Coming, lunging from the side. We were, notice, and they said 

how do we know that happened? 

Look at the evidence. The only evidence--they 

collected some evidence. Her feet were right there. And she 

was coming from the side. We can't dispute that. She was 

coming from the side at Mr. Wafer. 

Can any of you imagine after, and there's no dispute 
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1 about this. Its either between one and three minutes Mr.

2 Wafer was terrorized in his home. Terror. I mean, I dont

3 know if any of you, I have.

4 If any of you have gone home since this case has

5 started. Ive done it. And got up at 4:30 in the morning or

6 some time in the middle of the night. When youre all alone

7 in your house.

8 And there was a point when I was all alone in my

9 house about a week ago. And my dog and thats it. And I was

10 up in the middle of the night. And everything was dark. And

11 I thought at that moment what Ted must have felt like that

12 night. I didnt dawn on me.

• 13 Cause everything changes at night. Everything

14 changes. When youre sleeping soundly. Youve worked a hard

15 day. You had a few beers at the pub. You watch some sports.

16 And you go to sleep.

17 And youre gonna go kayaking or see your see your

18 family the next day. Thats what Mr. Wafer was doing. At

19 4:30 in the morning. Can we have that. The compare and

20 contrast please.

21 (Exhibit shown to jury via projector)

22 MS. CARPENTER: Cause I think this is important.

23 And think about how it is when youre woken up from a deep

24 sleep. The man had been sleeping since about 10:00 p.m., that

25 night.
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about this. It's either between one and three minutes Mr. 

Wafer was terrorized in his home. Terror. I mean, I don't 

know if any of you, I have. 

If any of you have gone home since this case has 

started. I've done it. And got up at 4:30 in the morning or 

some time in the middle of the night. When you're all alone 

in your house. 

And there was a point when I was all alone in my 

house about a week ago. And my dog and that's it. And I was 

up in the middle of the night. And everything was dark. And 

I thought at that moment what Ted must have felt like that 

night. I didn't dawn on me. 

'Cause everything changes at night. Everything 

changes. When you're sleeping soundly. You've worked a hard 

day. You had a few beers at the pub. You watch some sports. 

And you go to sleep. 

And you're gonna go kayaking or see your see your 

family the next day. That's what Mr. Wafer was doing. At 

4:30 in the morning. Can we have that. The compare and 

contrast please. 

(Exhibit shown to jury via projector) 

MS. CARPENTER: 'Cause I think this is important. 

And think about how it is when you're woken up from a deep 

sleep. The man had been sleeping since about 10:00 p.m., that 

night. 
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1 Woke up one time to go to the bathroom. Change his

2 pants. Thats cell phone went. Dont you wish he wouldve

3 plugged that in that night.

4 Lets see what was going on to make it reasonable

5 and honest. He was in pure terror. Lets start at, a good

6 time. Was it nine oclock. Sorry, eight oclock.

7 Lets look what Renisha and Ted were doing. And

8 before we put it up. Wait a second Samantha. I want to let

9 you know this case is, and Im not putting up there because

10 case is not about Renisha. Despite what the Prosecutors

11 think.

12 Remember, not this Monday but the Monday before it.

• 13 Where we spent all day in here about car crash witnesses. Oh

14 my gosh. We heard and accident reconstructionist. And

15 everybody agrees, she got in a bad car accident.

16 She hit her head. She wasnt wearing a seatbelt.

17 dont know why they spent a day. We all agree at that moment,

18 at one, she was disoriented and confused. That doesnt mean

19 that she was like that at 4:30 in the morning.

20 I bet you all have been around drunk people. I

21 think everybody in their life have been around drunk people at

22 one point or another. And they change. Especially when

23 theyre coming down.

24 And thats what she was doing. Coming down. It was

25 a .3 and she was coming down to a .21. And with head
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Woke up one time to go to the bathroom. Change his 

pants. That's cell phone went. Don't you wish he would've 

plugged that in that night. 

Let's see what was going on to make it reasonable 

and honest. He was in pure terror. Let's start at, a good 

time. Was it nine o'clock. Sorry, eight o'clock. 

Let's look what Renisha and Ted were doing. And 

before we put it up. Wait a second Samantha. I want to let 

you know this case is, and I'm not putting up there because 

case is not about Renisha. Despite what the Prosecutor's 

think. 

Remember, not this Monday but the Monday before it. 

Where we spent all day in here about car crash witnesses. Oh 

my gosh. We heard and accident reconstructionist. And 

everybody agrees, she got in a bad car accident. 

She hit her head. She wasn't wearing a seatbelt. I 

don't know why they spent a day. We all agree at that moment, 

at one, she was disoriented and confused. That doesn't mean 

that she was like that at 4:30 in the morning. 

I bet you all have been around drunk people. I 

think everybody in their life have been around drunk people at 

one point or another. And they change. Especially when 

they're coming down. 

And that's what she was doing. Corning down. It was 

a .3 and she was coming down to a .21. And with head 
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1 injuries, those of you who have medical experience, you

2 change.

3 You can be one way one second, another way another

4 second. You never know when thats gonna happen. And

5 remember Dr. Spitz up here telling you. This man knows what

6 hes talking about.

7 He told you, no the people at the car crash arent

8 the best people to tell you how Renisha was that night. Who

9 is it? Its Mr. Wafer who encountered her at 4:30 in the

10 morning.

11 Lets see what was happening. I dont want you to

12 forget this. Im not blaming Renisha. But alcohol is what

• 13 caused all of this. Eight p.m., Renisha. Thats the time she

14 is drinking and smoking marijuana with her best friend Amber

15 Jenkins.

16 And whats really important is how Amber described

17 Renisha that night. It was the first time since
8

th grade that

18 she ever got kind of mad. She was losing that drinking game.

19 Eleven shots probably, she had.

20 She was 11 times the legal limit for her age. And

21 Amber left because she didnt want it to escalate. Thats the

22 first time in her life she ever had to do that. Thats very

23 important.

24 And what was Ted doing at eight. He had just gotten

25 home. Eating a sandwich. Gettin ready for bed.
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injuries, those of you who have medical experience, you 

change. 

You can be one way one second, another way another 

second. You never know when that's gonna happen. And 

remember Dr. Spitz up here telling you. This man knows what 

he's talking about. 

He told you, no the people at the car crash aren't 

the best people to tell you how Renisha was that night. Who 

is it? It's Mr. Wafer who encountered her at 4:30 in the 

morning. 

Let's see what was happening. I don't want you to 

forget this. I'm not blaming Renisha. But alcohol is what 

caused all of this. Eight p.m., Renisha. That's the time she 

is drinking and smoking marijuana with her best friend Amber 

Jenkins. 

And what's really important is how Amber described 

Renisha that night. It was the first time since 8th grade that 

she ever got kind of mad. She was losing that drinking game. 

Eleven shots probably, she had. 

She was 11 times the legal limit for her age. And 

Amber left because she didn't want it to escalate. That's the 

first time in her life she ever had to do that. That's very 

important. 

And what was Ted doing at eight. He had just gotten 

home. Eating a sandwich. Gettin' ready for bed . 
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1 Whats the next time. Nine thirty. Thats when

2 Amber Jenkins leaves after the argument. Ted is in his

3 recliner at that time going to sleep.

4 Ten forty-five. Thats when momgets home at

5 Renishas house. And Renisha sneaks out. She wasnt suppose

6 to leave. She snuck out. Momdidnt know it. Asleep. Ted

7 it.

8 Next time. Eleven p.m. Oh, she leaves the house

9 about that time. And this is about this time, 11 to 1:00

10 a.m., and Ted goes to the bathroom. Oh, hes still sleep.

11 But you know he wakes up and goes to the bathroom at that

12 time.

• 13 And then 1:00 a.m., the car crash. We heard enough

14 about that. Im not going into anything more about the car

15 crash. Ted was still asleep.

16 And then thats fine. And we know what happens, and

17 you can take that off. Thank you Samantha. From 1:00 a.m. to

18 4:30 a.m., we have no idea what Renisha was doing. We could

19 have. We couldve.

20 And why is that important? Because what she was

21 doing. And how her actions affected Ted. Thats the only

22 reason these are important. How her actions affected him.

23 Remember Amber Jenkins telling us, Renisha went to

24 the stop. I asked her whats the spot? Its a dope house.

25 Oh, where is that dope house? Objection.
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What's the next time. Nine thirty. That's when 

Amber Jenkins leaves after the argument. Ted is in his 

recliner at that time going to sleep. 

Ten forty-five. That's when mom gets home at 

Renisha's house. And Renisha sneaks out. She wasn't suppose 

to leave. She snuck out. Mom didn't know it. Asleep. Ted 

it. 

Next time. Eleven p.m. Oh, she leaves the house 

about that time. And this is about this time, 11 to 1:00 

a.m., and Ted goes to the bathroom. Oh, he's still sleep. 

But you know he wakes up and goes to the bathroom at that 

time. 

And then 1:00 a.m., the car crash. We heard enough 

about that. I'm not going into anything more about the car 

crash. Ted was still asleep. 

And then that's fine. And we know what happens, and 

you can take that off. Thank you Samantha. From 1:00 a.m. to 

4:30 a.m., we have no idea what Renisha was doing. We could 

have. We could've. 

And why is that important? Because what she was 

doing. And how her actions affected Ted. That's the only 

reason these are important. How her actions affected him. 

Remember Amber Jenkins telling us, Renisha went to 

the stop. I asked her what's the spot? It's a dope house. 

Oh, where is that dope house? Objection . 
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1 She knew where it was. She knew where it was. What

2 happen if that was in Teds neighborhood. Thats why I was

3 asking. And who could have found this out? Detective

4 Sergeant Gurka.

5 Any of those police officers we saw could have found

6 that out. We had--nobody listened to the voice mails. There

7 was voice mail left on Renishas phone. Wouldnt those be

8 important to find out what was going on.

9 What did we hear all throughout this trial by law

10 enforcement. I wasnt asked that. Its not my job. I didnt

11 do that. Nobody asked me to do that test. We dont know.

12 Its just passing the buck.

• 13 And when somebodys life is on the line, somebodys

14 on trial for murder. Youve got to do your job. And you

15 heard Ted. He likes the police actually.

16 He didnt like it when copper canyon left his

17 neighborhood. He likes the extra surveillance. Hes a rule

18 follower.

19 You hear him in that interview. I had this parking

20 ticket. And I was in my driveway. And I didnt, I was

21 guilty. I didnt fight it.

22 And the cops even telling him, you coulda fought.

23 And he was like, no I did it. Hes a rule follower. And he

24 followed the rules because, that night he didnt do anything

25 wrong. He is protected by the law of self-defense. Clear and
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She knew where it was. She knew where it was. What 

happen if that was in Ted's neighborhood. That's why I was 

asking. And who could have found this out? Detective 

Sergeant Gurka. 

Any of those police officers we saw could have found 

that out. We had--nobody listened to the voice mails. There 

was voice mail left on Renisha's phone. Wouldn't those be 

important to find out what was going on. 

What did we hear all throughout this trial by law 

enforcement. I wasn't asked that. It's not my job. I didn't 

do that. Nobody asked me to do that test. We don't know. 

It's just passing the buck. 

And when somebody's life is on the line, somebody's 

on trial for murder. You've got to do your job. And you 

heard Ted. He likes the police actually. 

He didn't like it when copper canyon left his 

neighborhood. He likes the extra surveillance. He's a rule 

follower. 

You hear him in that interview. I had this parking 

ticket. And I was in my driveway. And I didn't, I was 

guilty. I didn't fight it. 

And the cops even telling him, you coulda fought. 

And he was like, no I did it. He's a rule follower. And he 

followed the rules because, that night he didn't do anything 

wrong. He is protected by the law of self-defense. Clear and 
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1 simple.

2 And you know what? Why, when the Prosecutor got up

3 here in opening statement and said theres no evidence of

4 breaking. I just wanted to scream. Cause I knew at that

5 point you guys didnt know.

6 We wouldve had a lot more if they had done their

7 jobs. If Dr. Kasha had done his job. If everybody worked as

8 a team and didnt go to a scene and go, its a open shut case.

9 I guess Im judge, jury and executioner.

10 I dont think anythings important. I go there. I

11 a hour and a half after it happened. I dont know what Im

12 doing. I take that long to get to the scene.

• 13 And during that hour and a half its just kinda

14 crazy there. Nobodys in charge. People were wondering

15 around.

16 We got Krot steppin in it. And what was that

17 about. And its on the lawn now. So when Detective Sergeant

18 Gurka said the scene was the porch, well he shoulda talked to

19 another one of his colleagues to say, oh there was actually

20 something over here in the lawn. Its just so madding.

21 They dont do their job. And because of that they

22 argue to you theres no evidence of a break-in. Those clips,

23 come on now. Do you really, Sergeant Parrinello and Detective

24 Sergeant Gurka, denied my father handed those to em. Oh, I

25 dont know what those are.
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simple. 

And you know what? Why, when the Prosecutor got up 

here in opening statement and said there's no evidence of 

breaking. I just wanted to scream. 'Cause I knew at that 

point you guys didn't know. 

We would've had a lot more if they had done their 

jobs. If Dr. Kasha had done his job. If everybody worked as 

a team and didn't go to a scene and go, it's a open shut case. 

I guess I'm judge, jury and executioner. 

I don't think anything's important. I go there. I 

a hour and a half after it happened. I don't know what I'm 

doing. I take that long to get to the scene. 

And during that hour and a half it's just kinda 

crazy there. Nobody's in charge. People were wondering 

around. 

We got Krot steppin' in it. And what was that 

about. And it's on the lawn now. So when Detective Sergeant 

Gurka said the scene was the porch, well he shoulda talked to 

another one of his colleagues to say, oh there was actually 

something over here in the lawn. It's just so madding. 

They don't do their job. And because of that they 

argue to you there's no evidence of a break-in. Those clips, 

come on now. Do you really, Sergeant Parrinello and Detective 

Sergeant Gurka, denied my father handed those to 'em. Oh, I 

don't know what those are . 
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1 Those were found. My father found three. Ted found

2 the other three. And those were the clips that held it. And

3 they didnt care. They turned a blind eye. And you cant do

4 that. You cant do that in any case.

5 Im coming up the elevator this morning, coming up.

6 And theres cops, Detroit cops there. And they were talking

7 about there was another shootin last night. Somebody got

8 shot in the back of the head. And somebody had to jump out of

9 a window.

10 We got crime everywhere. We live in Detroit. Were

11 in Wayne County. We know what its like. I was born in

12 Detroit. My father lived there almost his whole life. I

• 13 lived there for a while. I lived in Wayne County for almost

14 my entire life.

15 And so does Ted. And so do all of you. You live in

16 this fear. And its horrible. And its not a race issue.

17 And Im gonna say that word. Because nobodys

18 mentioned it. It isnt. Ted didnt know who this was. He

19 didnt know if it was a white person, African American or who.

20 And I think to see if, cause its been talked

21 about before this trial. Is there a racist trial. Hes a

22 racist. This man is the farthest thing you can get from a

23 racist. Did you hear him on the interview.

24 How did he describe his neighborhood? He likes his

25 neighborhood. And he likes how it is. He doesnt like the
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Those were found. My father found three. Ted found 

the other three. And those were the clips that held it. And 

they didn't care. They turned a blind eye. And you can't do 

that. You can't do that in any case. 

I'm coming up the elevator this morning, coming up. 

And there's cops, Detroit cops there. And they were talking 

about there was another shootin' last night. Somebody got 

shot in the back of the head. And somebody had to jump out of 

a window. 

We got crime everywhere. We live in Detroit. We're 

in Wayne County. We know what it's like. I was born in 

Detroit. My father lived there almost his whole life. I 

lived there for a while. I lived in Wayne County for almost 

my entire life. 

And so does Ted. And so do all of you. You live in 

this fear. And it's horrible. And it's not a race issue. 

And I'm gonna say that word. Because nobody's 

mentioned it. It isn't. Ted didn't know who this was. He 

didn't know if it was a white person, African American or who. 

And I think to see if, 'cause it's been talked 

about before this trial. Is there a racist trial. He's a 

racist. This man is the farthest thing you can get from a 

racist. Did you hear him on the interview. 

How did he describe his neighborhood? He likes his 

neighborhood. And he likes how it is. He doesn't like the 
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1 crime. And thats what changed. But hes not blaming

2 particular people on that. Its, thats society.

3 And he says, we have Hispanics, we have Arabic

4 people. We have African Americans. And those were his words.

5 And I think, in growing up in this area I know when

6 you look at how somebody describes people of the opposite

7 race; and the terms you use tell a lot about that person. And

8 Ted used the term African American. He likes his

9 neighborhood. And he hates how the crime is effecting them.

10 I mean, his neighbor, six weeks before that he has

11 to load his gun because these drugies are in a car. And they

12 come back to confront his neighbor. Hes getting paint

• 13 balled, I know that.

14 But when you add all of that together you hear; who

15 has heard the Detroit Chief of Police to tell every Detroiter

16 to go arm yourself. We know we have people who live in

17 Detroit and who are armed. I think theres five or six of you

18 who live in Detroit, on this jury.

19 And thats your legal, lawful right. And you have

20 Detroit Police Chiefs telling you all to go do that. And if

21 you just hear recently, they think the crime in Detroits

22 lowering because people arming themselves.

23 As the law allows. As what Ted was doing that

24 night. He armed himself. He was getting attacked. Attacked.

25 Put yourself in his shoes. At 4:30 in the morning in a house
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crime. And that's what changed. But he's not blaming 

particular people on that. It's, that's society. 

And he says, we have Hispanics, we have Arabic 

people. We have African Americans. And those were his words. 

And I think, in growing up in this area I know when 

you look at how somebody describes people of the opposite 

race; and the terms you use tell a lot about that person. And 

Ted used the term African American. He likes his 

neighborhood. And he hates how the crime is effecting them. 

I mean, his neighbor, six weeks before that he has 

to load his gun because these drugies are in a car. And they 

come back to confront his neighbor. He's getting paint 

balled, I know that. 

But when you add all of that together you hear; who 

has heard the Detroit Chief of Police to tell every Detroiter 

to go arm yourself. We know we have people who live in 

Detroit and who are armed. I think there's five or six of you 

who live in Detroit, on this jury. 

And that's your legal, lawful right. And you have 

Detroit Police Chiefs telling you all to go do that. And if 

you just hear recently, they think the crime in Detroit's 

lowering because people arming themselves. 

As the law allows. As what Ted was doing that 

night. He armed himself. He was getting attacked. Attacked. 

Put yourself in his shoes. At 4:30 in the morning in a house 
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1 alone. Lets see what it feels like. Can you put up that

2 diagram.

3 (Exhibit being shown to jury via projector)

4 MS. CARPENTER: And think of all these factors that

5 affected Ted that night. Youll see a picture of his home

6 coming up. And youre gonna see everything that affected him

7 when he was in that home. And I can just even do it without

8 the diagram cause I know this.

9 Lets see what happens. Ill just go on. Were

10 not gonna wait for that. Thats okay, Samantha. But just

11 imagine.

12 MS. SAMANTHA: Its on.

• 13 MS. CARPENTER: Its on. Okay. This is so

14 important. Cause this is what you have to focus on when

15 youre back there in the jury deliberation room. Thats where

16 youre gonna go and decide this case.

17 Weve got Ted in his home. What happens to him?

18 First thing. Can we turn the lights off please.

19 (Courtroom lights are turned down)

20 MS. CARPENTER: We got Ted in his house. Remember

21 all these things when youre back there. He hears violent

22 pounding. Is that disputed? One time he said knocking. But

23 he testified it escalated. It got worse and worse. It was

24 like a sound hes never felt before.

25 The next thing that impacted him. He believes,
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alone. Let's see what it feels like. Can you put up that 

diagram. 

(Exhibit being shown to jury via projector) 

MS. CARPENTER: And think of all these factors that 

affected Ted that night. You'll see a picture of his home 

coming up. And you're gonna see everything that affected him 

when he was in that home. And I can just even do it without 

the diagram cause I know this. 

Let's see what happens. I'll just go on. We're 

not gonna wait for that. That's okay, Samantha. But just 

imagine. 

MS. SAMANTHA: It's on. 

MS. CARPENTER: It's on. Okay. This is so 

important. 'Cause this is what you have to focus on when 

you're back there in the jury deliberation room. That's where 

you're gonna go and decide this case. 

We've got Ted in his home. What happens to him? 

First thing. Can we turn the lights off please. 

(Courtroom lights are turned down) 

MS. CARPENTER: We got Ted in his house. Remember 

all these things when you're back there. He hears violent 

pounding. Is that disputed? One time he said knocking. But 

he testified it escalated. It got worse and worse. It was 

like a sound he's never felt before. 

The next thing that impacted him. He believes, 
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1 honestly and reasonably, there are more than one person out

2 there. Hes getting from the side door, the front door. The

3 side door and the front door to the side door.

4 That last one at the side door he goes to the front

5 door. He doesnt go to the threat. You hear him. I want it

6 to go away. I want it to go away. That impacts his fear.

7 And it is not the front and the side door. What

8 would be so much different ladies and gentlemen, if this was

9 somebody just pounding on one door. Just one. And it wasnt.

10 We heard, the side door was also attacked. We have

11 smudge marks, remember that. The writers palm. We dont

12 know if it was Renishas. But we know she was over there. Or

• 13 somebody else.

14 Startled from sleep, I already talked about that.

15 Put it in your mind set, not right now. Like were in the

16 light of day and weve all had time to process. This man is

17 acting and reacting from getting awoken at 4:30 in the

18 morning.

19 Hes all alone in his house. Nobody to help him.

20 And you heard him say that I have a 11 hundred square foot

21 house. There is no where in my house I can stand where I can

22 train my gun on both doors. His back will always be exposed.

23 Are you gonna sit in your house and wait. And I

24 know some of us might--its reasonable. He doesnt have

25 backup and he thinks theyre about to come in.
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honestly and reasonably, there are more than one person out 

there. He's getting from the side door, the front door. The 

side door and the front door to the side door. 

That last one at the side door he goes to the front 

door. He doesn't go to the threat. You hear him. I want it 

to go away. I want it to go away. That impacts his fear. 

And it is not the front and the side door. What 

would be so much different ladies and gentlemen, if this was 

somebody just pounding on one door. Just one. And it wasn't. 

We heard, the side door was also attacked. We have 

smudge marks, remember that. The writer's palm. We don't 

know if it was Renisha's. But we know she was over there. Or 

somebody else. 

Startled from sleep, I already talked about that. 

Put it in your mind set, not right now. Like we're in the 

light of day and we've all had time to process. This man is 

acting and reacting from getting awoken at 4:30 in the 

morning. 

He's all alone in his house. Nobody to help him. 

And you heard him say that I have a 11 hundred square foot 

house. There is no where in my house I can stand where I can 

train my gun on both doors. His back will always be exposed. 

Are you gonna sit in your house and wait. And I 

know some of us might--it's reasonable. He doesn't have 

backup and he thinks they're about to come in. 
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1 Crime in neighborhood. I went over that a lot.

2 That affects you. If youre living out in the country, out

3 somewhere and not in the Detroit area. He lives in the

4 triangle. He lives where Dearborn Heights intersect with

5 Detroit and Redford.

6 And we heard so much about Warren Avenue in this

7 case. We heard about the detective having to rule out this

8 was a prostitute thing. That was ruled out. But wed they

9 bring it up?

10 Oh, those prostitutes on Warren. Those drugs.

11 Warren is not a safe area. And Ted lives .4 miles from it.

12 His screen door is broken. And Renisha did it.

• 13 That was clear. We heard an expert witness explain how it

14 happened. I wont go over that anymore.

15 Okay. The peephole broken. I said in opening it

16 was shattered. And I know there has been the police officers

17 who say I didnt see anything. And Mr. Balash couldnt

18 remember looking at it.

19 But what it was and what Ted saw the first time he

20 looked through that peephole, he could see that shadow is

21 bigger coming off the side of the porch. When he looked at it

22 the second time--have you ever seen a peephole shattered where

23 it has one little and crack in the middle.

24 So you can still see through it but its like youre

25 double vision. Thats what happened to his peephole. And
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Crime in neighborhood. I went over that a lot. 

That affects you. If you're living out in the country, out 

somewhere and not in the Detroit area. He lives in the 

triangle. He lives where Dearborn Heights intersect with 

Detroit and Redford. 

And we heard so much about Warren Avenue in this 

case. We heard about the detective having to rule out this 

was a prostitute thing. That was ruled out. But we'd they 

bring it up? 

Oh, those prostitutes on Warren. Those drugs. 

Warren is not a safe area. And Ted lives .4 miles from it. 

His screen door is broken. And Renisha did it. 

That was clear. We heard an expert witness explain how it 

happened. I won't go over that anymore. 

Okay. The peephole broken. I said in opening it 

was shattered. And I know there has been the police officers 

who say I didn't see anything. And Mr. Balash couldn't 

remember looking at it. 

But what it was and what Ted saw the first time he 

looked through that peephole, he could see that shadow is 

bigger coming off the side of the porch. When he looked at it 

the second time--have you ever seen a peephole shattered where 

it has one little and crack in the middle. 

So you can still see through it but it's like you're 

double vision. That's what happened to his peephole. 
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1 the officers, you know like, they say that. Its just another

2 thing they missed.

3 This is one of the scariest in my opinion. All you

4 here is metal on metal, pounding, pounding, pounding. But

5 youre listening to a voice to say help me, help me. And it

6 never comes.

7 How terrified would you be with all of this

8 happening to you at 4:30 in the morning. Its reasonable and

9 honest to be in fear for your life.

10 All right. One, two, three, four, five, six, seven,

11 eight, nine, 10 things. Reasonable and honest for Ted to be

12 in fear for his life that night. You can turn up the light.

• 13 Thank you.

14 (Courtroom lights are turned back on)

15 MS. CARPENTER: I got another half hour. And I want

16 to use it. And I hope Im not boring anybody. But theres so

17 many important things.

18 The burden of proof. Thats the next one that I

19 want to show you. Cause this is so important. And really,

20 you didnt see this by the Prosecutors, did you?

21 Theres a couple things that are so important that

22 are so important for all of you to look at back there. Seven

23 point two zero. Youll get these in the little red binders.

24 Look at this one.

25 The defendant does not have to prove he acted in
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the officers, you know like, they say that. It's just another 

thing they missed. 

This is one of the scariest in my opinion. All you 

here is metal on metal, pounding, pounding, pounding. But 

you're listening to a voice to say help me, help me. And it 

never comes. 

How terrified would you be with all of this 

happening to you at 4:30 in the morning. It's reasonable and 

honest to be in fear for your life. 

All right. One, two, three, four, five, six, seven, 

eight, nine, 10 things. Reasonable and honest for Ted to be 

in fear for his life that night. You can turn up the light. 

Thank you. 

(Courtroom lights are turned back on) 

MS. CARPENTER: I got another half hour. And I want 

to use it. And I hope I'm not boring anybody. But there's so 

many important things. 

The burden of proof. That's the next one that I 

want to show you. 'Cause this is so important. And really, 

you didn't see this by the Prosecutor's, did you? 

There's a couple things that are so important that 

are so important for all of you to look at back there. Seven 

point two zero. You'll get these in the little red binders. 

Look at this one. 

The defendant does not have to prove he acted in 
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1 self-defense. Instead, the Prosecutor must prove beyond a

2 reasonable doubt, that the defendant did not act in self-

3 defense. I think that was a little confusing when I read

4 that.

5 But what it says in plan language. They have that

6 burden. We raise self-defense. They have to prove it didnt

7 happen. They have to prove it didnt happen.

8 And how did they prove it wasnt self-defense? How

9 did they-- really cant tell you how they proved it. Because

10 all I heard is them cross-examining Ted. And Ted stayed

11 honest and truthful when he was up there.

12 And then I heard, it was my dad. He told me last

• 13 week. He goes, theyre trying to prove this case with a bunch

14 of photographs. Im like you are so right dad. Youre so

15 right.

16 All youve got was 250 photos of a car crash. And

17 evidence and all this. How did that disprove self-defense.

18 How did any of their witnesses disprove self-defense?

19 Their witnesses didnt do anything really. Except

20 the Michigan State Police Officer I called to ask to do the

21 tests. That woven pattern on the door. We got that.

22 But what did they do? Nothing. We have two medical

23 examiners in this case. We have the Wayne County, Dr. Kasha.

24 And we have Dr. Spitz.

25 And then we have two gun experts. We have Sergeant
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self-defense. Instead, the Prosecutor must prove beyond a 

reasonable doubt, that the defendant did not act in self­

defense. I think that was a little confusing when I read 

that. 

But what it says in plan language. They have that 

burden. We raise self-defense. They have to prove it didn't 

happen. They have to prove it didn't happen. 

And how did they prove it wasn't self-defense? How 

did they-- really can't tell you how they proved it. Because 

all I heard is them cross-examining Ted. And Ted stayed 

honest and truthful when he was up there. 

And then I heard, it was my dad. He told me last 

week. He goes, they're trying to prove this case with a bunch 

of photographs. I'm like you are so right dad. You're so 

right. 

All you've got was 250 photos of a car crash. And 

evidence and all this. How did that disprove self-defense. 

How did any of their witnesses disprove self-defense? 

Their witnesses didn't do anything really. Except 

the Michigan State Police Officer I called to ask to do the 

tests. That woven pattern on the door. We got that. 

But what did they do? Nothing. We have two medical 

examiners in this case. We have the Wayne County, Dr. Kasha. 

And we have Dr. Spitz. 

And then we have two gun experts. We have Sergeant 
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1 Kobonich from the Michigan State Police. And then we have

2 David Balash. Retired Michigan State Police.

3 And what did their experts do? Zero. Zero zero.

4 Did they do any testing on targets? No. Did they, except

5 they just mock us that we didnt do screen testing. And told

6 us we couldnt.

7 Why didnt we do any of this and bring this proof to

8 you. They didnt bring anything to you. I mean, seriously,

9 nothing. There burden is this high. And theyre about right

10 here.

11 (Ms. Carpenter extend arms over her hand then lower)

12 MS. CARPENTER: Theres no way they can disprove this

• 13 was self-defense. None. And right there, ladies and

14 gentlemen, is when you have to check this verdict form. And I

15 wrote all over it. Whered that go. Over here. Sorry.

16 Youre gonna get this verdict form.

17 THE COURT: Hold on. Let me see what you wrote on

18 it.

19 MS. CARPENTER: Oh, I, its not, well. Do we have a

20 clean one?

21 MR. MUSCAT: Yep.

22 MR. CARPENTER: I write all over things. And I want

23 to, I just want make sure you understand it. Cause its a

24 bit confusing in my opinion, because theres the two

25 manslaughters on here and everything.
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Kolonich from the Michigan State Police. And then we have 

David Balash. Retired Michigan State Police. 

And what did their experts do? Zero. Zero zero. 

Did they do any testing on targets? No. Did they, except 

they just mock us that we didn't do screen testing. And told 

us we couldn't. 

Why didn't we do any of this and bring this proof to 

you. They didn't bring anything to you. I mean, seriously, 

nothing. There burden is this high. And they're about right 

here. 

(Ms. Carpenter extend arms over her hand then lower) 

MS. CARPENTER: There's no way they can disprove this 

was self-defense. None. And right there, ladies and 

gentlemen, is when you have to check this verdict form. And I 

wrote all over it. Where'd that go. Over here. Sorry. 

You're gonna get this verdict form. 

THE COURT: Hold on. Let me see what you wrote on 

it. 

MS. CARPENTER: Oh, I, it's not, well. Do we have a 

clean one? 

MR. MUSCAT: Yep. 

MR. CARPENTER: I write all over things. And I want 

to, I just want make sure you understand it. 'Cause it's a 

bit confusing in my opinion, because there's the two 

manslaughters on here and everything . 
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1 Heres the verdict form you will get back that

2 there. And of course, of course you know what Im asking you

3 all to do. The first box in every single one of them.

4 It doesnt say not guilty because of self-defense,

5 but thats what it means. So check not guilty for murder.

6 Check not guilty for manslaughter. And check not guilty for

7 felony firearm.

8 Because do you remember, I think she was over there

9 where youre sitting. That one juror who the Prosecutor

10 kicked off. Who said, remember, I was on a jury trial once.

11 And I got so frustrated because they were saying guilty but,

12 but there was a but. But but. And nobody would listen to

• 13 her.

14 The case of self-defense is kind of, it is a

15 justifiable act. Doesnt matter if he did everything. Hes

16 not guilty because they did not disprove self-defense.

17 So its the first not guilty, not guilty, not

18 guilty. That means you think its in lawful self-defense. Or

19 they didnt prove the elements. But I, I, I submit to you

20 that dont really matter.

21 And what this means, count 1, its murder 2 degree.

22 And theres another count under this murder second of

23 involuntary manslaughter. And what count 2, is is

24 manslaughter.

25 But what that one is, is firearm intentionally
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Here's the verdict form you will get back that 

there. And of course, of course you know what I'm asking you 

all to do. The first box in every single one of them. 

It doesn't say not guilty because of self-defense, 

but that's what it means. So check not guilty for murder. 

Check not guilty for manslaughter. And check not guilty for 

felony firearm. 

Because do you remember, I think she was over there 

where you're sitting. That one juror who the Prosecutor 

kicked off. Who said, remember, I was on a jury trial once. 

And I got so frustrated because they were saying guilty but, 

but there was a but. But but. And nobody would listen to 

her. 

The case of self-defense is kind of, it is a 

justifiable act. Doesn't matter if he did everything. He's 

not guilty because they did not disprove self-defense. 

So it's the first not guilty, not guilty, not 

guilty. That means you think it's in lawful self-defense. Or 

they didn't prove the elements. But I, I, I submit to you 

that don't really matter. 

And what this means, count 1, it's murder 2 degree. 

And there's another count under this murder second of 

involuntary manslaughter. And what count 2, is is 

manslaughter. 

But what that one is, is firearm intentionally 
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1 pointed and it caused death. Thats the difference between

2 these two. And felony firearm just goes along with any

3 felony.

4 But the law of self-defense is an ultimate, absolute

5 protection to all of these. And it must be not guilty on all

6 three counts. Its that simple.

7 And I want to answer, I have some time left. And I

8 know this case has some big questions. I never had such

9 questions in a case that were hard to answer at first. Real

10 real hard. But I think weve gotten answers throughout this

11 trial.

12 All right. First one, why bring an unloaded shotgun

• 13 to the door? Why? Doesnt make sense, right? It does.

14 Cause I just have to go back to yesterday when Ms.

15 Siringas swept you all with the muzzle of that gun. And how

16 many of you jumped in terror. And were horrified. Because

17 that gun is scary. That gun is menacing.

18 You heard Mr. Muscat rack that thing 20 times when

19 he was cross-examining my expert. Its a scary gun. So it is

20 definitely reasonable Teds gonna bring this scary gun to the

21 door and try to make is go away. Thats all he wanted.

22 Hes not a gun nut. Hes not an angry person and

23 hes not paranoid. Hes a man who was in terror. And thats

24 why he brought an unloaded gun to the door.

25 And it doesnt matter that he didnt remember it was
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pointed and it caused death. That's the difference between 

these two. And felony firearm just goes along with any 

felony. 

But the law of self-defense is an ultimate, absolute 

protection to all of these. And it must be not guilty on all 

three counts. It's that simple. 

And I want to answer, I have some time left. And I 

know this case has some big questions. I never had such 

questions in a case that were hard to answer at first. Real 

real hard. But I think we've gotten answers throughout this 

trial. 

All right. First one, why bring an unloaded shotgun 

to the door? Why? Doesn't make sense, right? It does. 

'Cause I just have to go back to yesterday when Ms. 

Siringas swept you all with the muzzle of that gun. And how 

many of you jumped in terror. And were horrified. Because 

that gun is scary. That gun is menacing. 

You heard Mr. Muscat rack that thing 20 times when 

he was cross-examining my expert. It's a scary gun. So it is 

definitely reasonable Ted's gonna bring this scary gun to the 

door and try to make is go away. That's all he wanted. 

He's not a gun nut. He's not an angry person and 

he's not paranoid. He's a man who was in terror. And that's 

why he brought an unloaded gun to the door. 

And it doesn't matter that he didn't remember it was 

78 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



1 loaded. Theres no argument that somebody came in and loaded

2 that gun. Oh my God, I didnt do it. He did it.

3 In the heat of that moment. And in that two to

4 three minutes of terrors he forgot. Because that habit had

5 been for almost six years to keep it unloaded.

6 How many times have we all forgotten we did

7 something when our habit been so long of doing things one way.

8 And then the fear overtakes you. Remember Dr. Spitz, and how

9 it highjacks the body. Fear is in all of us.

10 You didnt think about reacting yesterday, did you,

11 when the gun was pointed at you. You just reacted. Because

12 thats whats built into all of us so we survive. We survive.

• 13 And the law of self-defense is very important.

14 Because it says, and thats why I highlighted this part, if

15 you want to write subsection 3. And you can all talk it about

16 back there.

17 If the defendants belief was honest and reasonable

18 he could act immediately to defend himself, even if it turned

19 out later he was wrong about how much danger he was in. You

20 know what that means. You cant Monday morning quarterback.

21 Because in the heat of the moment, when our

22 instincts are to survive, and its honest and reasonable, you

23 cant use this law if you just want to go and kill somebody

24 and then say, oh self-defense. You cant.

25 You have to really honestly and reasonably show.
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loaded. There's no argument that somebody came in and loaded 

that gun. Oh my God, I didn't do it. He did it. 

In the heat of that moment. And in that two to 

three minutes of terrors he forgot. Because that habit had 

been for almost six years to keep it unloaded. 

How many times have we all forgotten we did 

something when our habit been so long of doing things one way. 

And then the fear overtakes you. Remember Dr. Spitz, and how 

it highjacks the body. Fear is in all of us. 

You didn't think about reacting yesterday, did you, 

when the gun was pointed at you. You just reacted. Because 

that's what's built into all of us so we survive. We survive. 

And the law of self-defense is very important. 

Because it says, and that's why I highlighted this part, if 

you want to write subsection 3. And you can all talk it about 

back there. 

If the defendant's belief was honest and reasonable 

he could act immediately to defend himself, even if it turned 

out later he was wrong about how much danger he was in. You 

know what that means. You can't Monday morning quarterback. 

Because in the heat of the moment, when our 

instincts are to survive, and it's honest and reasonable, you 

can't use this law if you just want to go and kill somebody 

and then say, oh self-defense. You can't. 

You have to really honestly and reasonably show . 
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1 And that have to disprove. They have to disprove. You dont

2 have to show anything. They have to disprove it wasnt honest

3 and reasonable.

4 I think anyone of us would feel terror. In terror

5 he did not know it was a 19 year old who got in a car crash at

6 1:00 a.m. He didnt know that. What he knew is somebodys

7 trying to get in. And its not for a good reason. Its to

8 hurt me.

9 And so even at that moment when you act in self-

10 defense, it turns out later maybe she wasnt armed. Maybe, if

11 she thought she was going to her moms house. Maybe she was

12 running from somebody. Maybe there is many many reasons she

• 13 was at Teds house breaking down that door.

14 But it doesnt matter what the reason is. All it

15 matters is how Ted felt. How Ted felt, in that moment when

16 this is happening to him. How he felt.

17 So even if hes mistaken, hes still not guilty.

18 And you know, I want to tell you that I hate guns. Hate, hate

19 guns. This case was the first case Ive ever shot a gun.

20 Cause I needed to know what it felt like to shoot a shotgun.

21 But I hate em. I hate em.

22 But you know what I like, the law. Thats why Im a

23 lawyer. And the law says what Ted did was reasonable, honest.

24 And hes not guilty.

25 So despite our individual beliefs on gun control we
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And that have to disprove. They have to disprove. You don't 

have to show anything. They have to disprove it wasn't honest 

and reasonable. 

I think anyone of us would feel terror. In terror 

he did not know it was a 19 year old who got in a car crash at 

1:00 a.m. He didn't know that. What he knew is somebody's 

trying to get in. And it's not for a good reason. It's to 

hurt me. 

And so even at that moment when you act in self­

defense, it turns out later maybe she wasn't armed. Maybe, if 

she thought she was going to her mom's house. Maybe she was 

running from somebody. Maybe there is many many reasons she 

was at Ted's house breaking down that door. 

But it doesn't matter what the reason is. All it 

matters is how Ted felt. How Ted felt, in that moment when 

this is happening to him. How he felt. 

So even if he's mistaken, he's still not guilty. 

And you know, I want to tell you that I hate guns. Hate, hate 

guns. This case was the first case I've ever shot a gun. 

'Cause I needed to know what it felt like to shoot a shotgun. 

But I hate 'em. I hate 'em. 

But you know what I like, the law. That's why I'm a 

lawyer. And the law says what Ted did was reasonable, honest. 

And he's not guilty. 

So despite our individual beliefs on gun control we 
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1 have to leave em out here as I did when I took this case.

2 And we have to do it based on the law. And if you want the

3 law changed, that 2006 Self-defense Act that was inactive for

4 all of us in the State of Michigan, you go change it in

5 Lansing.

6 But when we have the law how it is today in

7 Michigan, it says that Ted is not guilty. Despite your views

8 on gun control.

9 Another question you might have, how do you forget

10 its loaded? I already talked about that. Why did you say it

11 was an accident you flip flopper. I know Ms. Siringas Ill

12 get up here. This is another example why they have the

• 13 burden.

14 I cant talk anymore. I got probably about 15

15 minutes left. And after that Im done. Done talking ever.

16 Shes got to get up. Because shes got the burden. Thats

17 why they get another chance to come out here.

18 But why? Hes a flip flopper. Hes a liar. You

19 said it was an accident Mr. Wafer. You said it was an

20 accident. Oh please. He said it was an accident cause he

21 didnt know how to explain it. It happened.

22 And when you look at the interview please look at

23 how many times he tries to claim it was accident. No. Hes

24 clear on that hour interview. Clear as day.

25 Do you think this man is making up his legal defense
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have to leave 'em out here as I did when I took this case. 

And we have to do it based on the law. And if you want the 

law changed, that 2006 Self-defense Act that was inactive for 

all of us in the State of Michigan, you go change it in 

Lansing. 

But when we have the law how it is today in 

Michigan, it says that Ted is not guilty. Despite your views 

on gun control. 

Another question you might have, how do you forget 

it's loaded? I already talked about that. Why did you say it 

was an accident you flip flopper. I know Ms. Siringas I'll 

get up here. This is another example why they have the 

burden. 

I can't talk anymore. I got probably about 15 

minutes left. And after that I'm done. Done talking ever. 

She's got to get up. Because she's got the burden. That's 

why they get another chance to come out here. 

But why? He's a flip flopper. He's a liar. You 

said it was an accident Mr. Wafer. You said it was an 

accident. Oh please. He said it was an accident cause he 

didn't know how to explain it. It happened. 

And when you look at the interview please look at 

how many times he tries to claim it was accident. No. He's 

clear on that hour interview. Clear as day. 

Do you think this man is making up his legal defense 
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1 in the back of that squad car while hes alone, horrified,

2 just killed somebody and hes staring at his front porch,

3 where the body is. I mean that was, that was cruel to do to

4 him. He forgot his phone was in his pocket when hes in the

5 back of squad car.

6 He is so out of it. The 911 call, Ted may have hung

7 up on the dispatcher. Ahh ahh. Cause he was so out of it.

8 And when he said he word accident, take it--do we always say

9 things that we, are we always articulate and word smiths.

10 Was he trying to use that term to manipulate? No.

11 And I have to tell you a quick funny story about my kids. And

12 I have two boys. Theyre nine and eight. Twelve months

• 13 apart.

14 And theyre always on each other. And when they

15 were younger, my older one hit the younger one like we always

16 do. And sometimes its an accident. Sometimes its

17 intentional. And I have to know which one is which cause

18 its different.

19 So I asked Bradley. Bradley was this, did you hit

20 your brother on accident or was intentionally. He said, which

21 one means I dont get in trouble. And I was like, no no no.

22 Its, you dont, you know, its Ted wasnt using it

23 that way. My son was trying to manipulate the words. Ted

24 wasnt. He wasnt trying to manipulate the words.

25 I dont know what the false exculpatory statement
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in the back of that squad car while he's alone, horrified, 

just killed somebody and he's staring at his front porch, 

where the body is. I mean that was, that was cruel to do to 

him. He forgot his phone was in his pocket when he's in the 

back of squad car. 

He is so out of it. The 911 call, Ted may have hung 

up on the dispatcher. Ahh ahh. 'Cause he was so out of it. 

And when he said he word accident, take it--do we always say 

things that we, are we always articulate and word smiths. 

Was he trying to use that term to manipulate? No. 

And I have to tell you a quick funny story about my kids. And 

I have two boys. They're nine and eight. Twelve months 

apart . 

And they're always on each other. And when they 

were younger, my older one hit the younger one like we always 

do. And sometimes it's an accident. Sometimes it's 

intentional. And I have to know which one is which 'cause 

it's different. 

So I asked Bradley. Bradley was this, did you hit 

your brother on accident or was intentionally. He said, which 

one means I don't get in trouble. And I was like, no no no. 

It's, you don't, you know, it's Ted wasn't using it 

that way. My son was trying to manipulate the words. Ted 

wasn't. He wasn't trying to manipulate the words. 

I don't know what the false exculpatory statement 
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1 jury instruction is. He was honest and reasonable. Hes not

2 a liar. Why not call 911?

3 Well, I think now that youve heard the evidence

4 its clear why he didnt call 911. He wanted to. Ted wished

5 he could have found his phone.

6 Two days ago I couldnt find my phone all day. I

7 left it in my office. And I came down here I didnt have any

8 phone. How many times do we forget where the phone is. I

9 drove off with it one day on the top of my car.

10 It happens to all of us. He looked, and looked and

11 looked for it. He couldnt find it. And yes he found it

12 afterwards. Its easy to explain now.

• 13 Why would he leave door open afer the fact? Because

14 there is multiple people out there he thought. Might think

15 when you hear a shotgun blast, if youre with somebody trying

16 to break in, youre long gone.

17 And Ted really wasnt thinking at that moment. He

18 just wanted to put that gun down. So he did leave the door

19 open. But that doesnt mean he wasnt acting in self-defense.

20 Oh, what about Teds demeanor? Oh are those

21 crocodile tears up there. No. And you know why he didnt cry

22 in that interview? He showed remorse.

23 Remember when he asked who was it? Oh my gosh, was

24 it a neighbor girl. Oh my God. After the fact he sees the

25 person. Thinks its younger, shorter and wearing those black
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jury instruction is. He was honest and reasonable. He's not 

a liar. Why not call 911? 

Well, I think now that you've heard the evidence 

it's clear why he didn't call 911. He wanted to. Ted wished 

he could have found his phone. 

Two days ago I couldn't find my phone all day. I 

left it in my office. And I came down here I didn't have any 

phone. How many times do we forget where the phone is. I 

drove off with it one day on the top of my car. 

It happens to all of us. He looked, and looked and 

looked for it. He couldn't find it. And yes he found it 

afterwards. It's easy to explain now. 

Why would he leave door open afer the fact? Because 

there is multiple people out there he thought. Might think 

when you hear a shotgun blast, if you're with somebody trying 

to break in, you're long gone. 

And Ted really wasn't thinking at that moment. He 

just wanted to put that gun down. So he did leave the door 

open. But that doesn't mean he wasn't acting in self-defense. 

Oh, what about Ted's demeanor? Oh are those 

crocodile tears up there. No. And you know why he didn't cry 

in that interview? He showed remorse. 

Remember when he asked who was it? Oh my gosh, was 

it a neighbor girl. Oh my God. After the fact he sees the 

person. Thinks it's younger, shorter and wearing those black 
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1 boots.

2 And he cares. He true, when he said he thinks about

3 Renisha everyday, he does. And it haunts him. And it haunts

4 his nightmares. And he knows who that young woman is now.

5 And he knows that he took that life away. And he

6 wish it never had happened. But he acted and he raised and

7 fired in self-defense. Its a tragedy. Its horrible.

8 Nobody wants this young woman, we all want her back.

9 But you got to put that aside. And you got to look at the law

10 of self-defense. He was real up there. He was so real.

11 And you can hear in the squad car and the interview

12 this man isnt faking it. Hes really, really remorseful.

• 13 And fearful.

14 Renisha cant speak for herself. I know that was

15 coming. How many times I hear that. She did speak for

16 herself ladies and gentlemen. That night, look at all her

17 actions that night.

18 She didnt deserve this. Nobody deserves this.

19 Never. Because it could have been a mistake. It could have

20 been. But the law doesnt, it doesnt matter.

21 At that moment and the circumstances Teds going

22 through, with everything going around him, was it honest and

23 reasonable to think youre about to get hurt and its about to

24 happen now? Yes.

25 Oh the blood. Oh, I want to, I do want to; I know
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boots. 

And he cares. He true, when he said he thinks about 

Renisha everyday, he does. And it haunts him. And it haunts 

his nightmares. And he knows who that young woman is now. 

And he knows that he took that life away. And he 

wish it never had happened. But he acted and he raised and 

fired in self-defense. It's a tragedy. It's horrible. 

Nobody wants this young woman, we all want her back. 

But you got to put that aside. And you got to look at the law 

of self-defense. He was real up there. He was so real. 

And you can hear in the squad car and the interview 

this man isn't faking it. He's really, really remorseful. 

And fearful. 

Renisha can't speak for herself. I know that was 

coming. How many times I hear that. She did speak for 

herself ladies and gentlemen. That night, look at all her 

actions that night. 

She didn't deserve this. Nobody deserves this. 

Never. Because it could have been a mistake. It could have 

been. But the law doesn't, it doesn't matter. 

At that moment and the circumstances Ted's going 

through, with everything going around him, was it honest and 

reasonable to think you're about to get hurt and it's about to 

happen now? Yes. 

Oh the blood. Oh, I want to, I do want to; I know 
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1 some of you keep really good notes. And some you correct me

2 when Im up there.

3 And I wish you guys could have asked questions.

4 Well, the ones we got. Cause I think since youre--

5 THE COURT: Move on. Thats my decision Ms.

6 Carpenter.

7 MS. CARPENTER: Im gonna be giving you the case.

8 kinda do feel like this. Its kinda like ums working

9 everything. And I will be giving you this to take back that.

10 And I feel like Ive gotten to known all of you a

11 little bit. I kinda know your personality. I know who always

12 nods and writes notes and who eats and does this. And we

• 13 couldnt have asked for a better jury. Thank you.

14 From the bottom of my heart. For leaving your kids

15 at home and not knowing what to do. And having to leave your

16 lifes for almost three weeks. Thank you. This is a most

17 important thing to Mr. Wafer.

18 And thank you. All of you. I see you some of you

19 dressed up too and look great. Thank you. It feels weird

20 that its like done. But I have confidence when I give you

21 this. Confidence. I do.

22 And the trans--for those of you keeping really great

23 notes, there are more transcript errors in his interviews.

24 Remember yesterday when they said no its square off. Its

25 sort. And then theres also something in there you need to
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some of you keep really good notes. And some you correct me 

when I'm up there. 

And I wish you guys could have asked questions. 

Well, the ones we got. 'Cause I think since you're--

THE COURT: Move on. That's my decision Ms. 

Carpenter. 

MS. CARPENTER: I'm gonna be giving you the case. I 

kinda do feel like this. It's kinda like urns working 

everything. And I will be giving you this to take back that. 

And I feel like I've gotten to known all of you a 

little bit. I kinda know your personality. I know who always 

nods and writes notes and who eats and does this. And we 

couldn't have asked for a better jury. Thank you. 

From the bottom of my heart. For leaving your kids 

at home and not knowing what to do. And having to leave your 

life's for almost three weeks. Thank you. This is a most 

important thing to Mr. Wafer. 

And thank you. All of you. I see you some of you 

dressed up too and look great. Thank you. It feels weird 

that it's like done. But I have confidence when I give you 

this. Confidence. I do. 

And the trans--for those of you keeping really great 

notes, there are more transcript errors in his interviews. 

Remember yesterday when they said no it's square off. It's 

sort. And then there's also something in there you need to 
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1 correct. And its clear as day when you listen.

2 Ted says, she fell backwards. And in the transcript

3 is says jumped. Big thanks. Big thanks.

4 Oh, 10 minutes. Okay. Just a couple more things

5 and Ill be done. That was admitted as defendants exhibit 0.

6 (D-Ex 0 shown to jury via projector)

7 MS. CARPENTER: This was, and I understand Renishas

8 family had a vigil. And they went to Teds house. Ted wasnt

9 there. But no, the police werent there. And look what they

10 let them do.

11 This happened on November
8

th, and actually its

12 2013. When did the dust for fingerprints? When did they

• 13 really do anything to, to do anything in this case. Why

14 didnt you do more?

15 And I gave em an out. I said do you think more

16 could have been done? No. If he would just said, you know

17 what, yes some mistakes were made, we contaminated the scene,

18 we didnt get all the evidence I should not have jumped to a

19 conclusion.

20 I shouldnt have said there was no breaking. Oh,

21 yeah. The scene is more than just the porch. Oh yeah, that

22 footprint mattered. That footprint. That footprint. Should

23 have collected it.

24 They should have investigated. You should have seen

25 if somebody else is running down the street. You could have.
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correct. And it's clear as day when you listen. 

Ted says, she fell backwards. And in the transcript 

is says jumped. Big thanks. Big thanks. 

Oh, 10 minutes. Okay. Just a couple more things 

and I'll be done. That was admitted as defendant's exhibit O. 

(D-Ex O shown to jury via projector) 

MS. CARPENTER: This was, and I understand Renisha's 

family had a vigil. And they went to Ted's house. Ted wasn't 

there. But no, the police weren't there. And look what they 

let them do. 

This happened on November 8th
, and actually it's 

2013. When did the dust for fingerprints? When did they 

really do anything to, to do anything in this case. Why 

didn't you do more? 

And I gave 'em an out. I said do you think more 

could have been done? No. If he would just said, you know 

what, yes some mistakes were made, we contaminated the scene, 

we didn't get all the evidence I should not have jumped to a 

conclusion. 

I shouldn't have said there was no breaking. Oh, 

yeah. The scene is more than just the porch. Oh yeah, that 

footprint mattered. That footprint. That footprint. Should 

have collected it. 

They should have investigated. You should have seen 

if somebody else is running down the street. You could have. 
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1 You see what David Balash would have done. He would have

2 taken that whole dang thing off and taken it to the lab. He

3 wouldnt let em sit there for 10 days in the rain, snow and

4 this going on.

5 If there was ever any other evidence of breaking, we

6 have evidence of breaking, its gone because of the police

7 work in this case. And it makes me so mad. Makes me so mad.

8 Ted likes the police. And they failed him. I just ask you

9 not to fail him.

10 And theres so many errors in this case. I cant

11 even go, I have--oh, the hundred dollar bill. A hundred

12 dollar bill. Thats just one evidence.

• 13 And then I, I do want to tell you to remember what

14 Detective Sergeant Gurka said to you up here. Remember. And

15 when you take an oath and youre a witness. Especially the

16 officer in charge. You tell the truth and youre not

17 sarcastic and youre flippant.

18 Remember when I asked, Detective Sergeant wouldnt

19 it be important for that footprint because somebody else could

20 have been there breaking into the back along with Renisha?

21 Well, then thats the one he should a shot. And I just

22 couldnt believe my ears when I heard that.

23 And then I couldnt believe it where they have their

24 officer in charge advocating killing somebody in self-defense.

25 And its okay if theyre trying to climb in your in the back.
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You see what David Balash would have done. He would have 

taken that whole dang thing off and taken it to the lab. He 

wouldn't let 'em sit there for 10 days in the rain, snow and 

this going on. 

If there was ever any other evidence of breaking, we 

have evidence of breaking, it's gone because of the police 

work in this case. And it makes me so mad. Makes me so mad. 

Ted likes the police. And they failed him. I just ask you 

not to fail him. 

And there's so many errors in this case. I can't 

even go, I have--oh, the hundred dollar bill. A hundred 

dollar bill. That's just one evidence. 

And then I, I do want to tell you to remember what 

Detective Sergeant Gurka said to you up here. Remember. And 

when you take an oath and you're a witness. Especially the 

officer in charge. You tell the truth and you're not 

sarcastic and you're flippant. 

Remember when I asked, Detective Sergeant wouldn't 

it be important for that footprint because somebody else could 

have been there breaking into the back along with Renisha? 

Well, then that's the one he should a shot. And I just 

couldn't believe my ears when I heard that. 

And then I couldn't believe it where they have their 

officer in charge advocating killing somebody in self-defense. 

And it's okay if they're trying to climb in your in the back. 
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1 And you havent broken anything. But then you got the

2 Prosecutor saying you cant do the same thing at your front

3 door.

4 I just want to end with one thing. My last thing.

5 There is a plaque that my father has found early on in this

6 case. And I do have to thank all of you publically. Thank

7 you team. Thank you.

8 Down there when you walk into the building

9 downstairs theres this plaque that all of you have passed.

10 And Ive never noticed before even though Ive been doing this

11 for a long time. And this plaque engraved on the wall right

12 by the jury duty room. Says about a memorial about a case

• 13 that in 1925, that was so important.

14 And it was the trial of Dr. Sweet. A Detroit

15 resident who was being targeted. He didnt feel safe in his

16 home. And one night people gather outside his house. They

17 threw something in the window, broke it.

18 Just like Renisha broke screen. Part of Mr. Wafers

19 house. On his house. And they had armed themselves. The

20 people inside the house. And they shot.

21 And then he was on trial for murder Just like Ted.

22 And whats so interesting, in 1925, you know who the trial

23 judge? Who was sitting up there? Frank Murphy. Who this

24 building is named after.

25 And you know who the defense attorney was, if I
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And you haven't broken anything. But then you got the 

Prosecutor saying you can't do the same thing at your front 

door. 

I just want to end with one thing. My last thing. 

There is a plaque that my father has found early on in this 

case. And I do have to thank all of you publically. Thank 

you team. Thank you. 

Down there when you walk into the building 

downstairs there's this plaque that all of you have passed. 

And I've never noticed before even though I've been doing this 

for a long time. And this plaque engraved on the wall right 

by the jury duty room. Says about a memorial about a case 

that in 1925, that was so important. 

And it was the trial of Dr. Sweet. A Detroit 

resident who was being targeted. He didn't feel safe in his 

home. And one night people gather outside his house. They 

threw something in the window, broke it. 

Just like Renisha broke screen. Part of Mr. Wafer's 

house. On his house. And they had armed themselves. The 

people inside the house. And they shot. 

And then he was on trial for murder Just like Ted. 

And what's so interesting, in 1925, you know who the trial 

judge? Who was sitting up there? Frank Murphy. Who this 

building is named after. 

And you know who the defense attorney was, if I 
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1 could ever be as good as him, Clarence Darrow. And in 1925,

2 this is what Judge Murphy read to jurors just like you.

3 Mans house is his castle. And that Dr. Sweet had

4 a reason to fear for the lifes of his family and their

5 property. These rights belonged to the black people as

6 well as whites.

7 Acquitted, the Sweet family moved back into their

8 home on Garland Avenue in Detroit. An important legal

9 president had been set. Dr. Sweet was black. And back then

10 in 1925, they didnt know if African Americans could use self-

11 defense.

12 And that case, they said that was self-defense.

• 13 Acquit, acquitted. And these laws of self-defense applies to

14 every single person no matter what your race is. And that

15 jury sent Dr. Sweet home.

16 And I ask you all to send Ted home. Find him not

17 guilty on everything. Ha acted in lawful self-defense. Thank

18 you. Thank you so much. well you know if

19 THE COURT: Thank you Ms. Carpenter. Please proceed

20 Ms. Siringas.

21 (At 11:21 a.m., Rebuttal Argument by Ms. Siringas)

22 MS. SIRINGAS: Good morning, ladies and gentlemen.

23 JURY PANEL: Good morning.

24 MS. SIRINGAS: Ms. Carpenter, in some way has tried

25 to portray as some how a different case. Some how a different
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could ever be as good as him, Clarence Darrow. And in 1925, 

this is what Judge Murphy read to jurors just like you. 

"Man's house is his castle. And that Dr. Sweet had 

a reason to fear for the life's of his family and their 

property. These rights belonged to the black people as 

well as whites." 

Acquitted, the Sweet family moved back into their 

home on Garland Avenue in Detroit. An important legal 

president had been set. Dr. Sweet was black. And back then 

in 1925, they didn't know if African Americans could use self­

defense. 

And that case, they said that was self-defense. 

Acquit, acquitted. And these laws of self-defense applies to 

every single person no matter what your race is. And that 

jury sent Dr. Sweet home. 

And I ask you all to send Ted home. Find him not 

guilty on everything. Ha acted in lawful self-defense. Thank 

you. Thank you so much. well you know if 

THE COURT: Thank you Ms. Carpenter. Please proceed 

Ms. Siringas. 

(At 11:21 a.m., Rebuttal Argument by Ms. Siringas) 

MS. SIRINGAS: Good morning, ladies and gentlemen. 

JURY PANEL: Good morning. 

MS. SIRINGAS: Ms. Carpenter, in some way has tried 

to portray as some how a different case. Some how a different 
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1 case than a typical murder case. We have murder cases in this

2 building, unfortunately, way to many times.

3 Im the head of the Homicide Unit. Ive seen more

4 homicide cases than I care to recall, than I care to describe

5 to you ladies and gentlemen. But this case is no different

6 than a typical murder case.

7 This defendant is no typical, no different than a

8 typical murder defendant. Murder defendants try to deflect,

9 try to lie. Try to get themselves out of trouble. We have an

10 expression that we use. Hes gone all defendant on us.

11 And what that means is, the natural instinct to

12 protect yourself. To protect yourself from what you think the

• 13 law is about to inflict on you. Which is a conviction for

14 murder in the second degree.

15 And your instinct for self-preservation is to make

16 up something to get you out of trouble. So in that way he is

17 no different than your typical defendant. Hes a homeowner.

18 Yes hes a home owner.

19 Some, does that give you special rights to kill an

20 unarmed teenager knocking on your door. Hes a home owner for

21 whatever reason in his life. And you know Ms. Carpenter have

22 asked you a number of times to get yourself inside the head of

23 Ted Wafer.

24 I dont know that you can do that. I dont know

25 thats, but nonetheless, we have to prove what his actions
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case than a typical murder case. We have murder cases in this 

building, unfortunately, way to many times. 

I'm the head of the Homicide Unit. I've seen more 

homicide cases than I care to recall, than I care to describe 

to you ladies and gentlemen. But this case is no different 

than a typical murder case. 

This defendant is no typical, no different than a 

typical murder defendant. Murder defendants try to deflect, 

try to lie. Try to get themselves out of trouble. We have an 

expression that we use. He's gone all defendant on us. 

And what that means is, the natural instinct to 

protect yourself. To protect yourself from what you think the 

law is about to inflict on you. Which is a conviction for 

murder in the second degree. 

And your instinct for self-preservation is to make 

up something to get you out of trouble. So in that way he is 

no different than your typical defendant. He's a homeowner. 

Yes he's a home owner. 

Some, does that give you special rights to kill an 

unarmed teenager knocking on your door. He's a home owner for 

whatever reason in his life. And you know Ms. Carpenter have 

asked you a number of times to get yourself inside the head of 

Ted Wafer. 

I don't know that you can do that. I don't know 

that's, but nonetheless, we have to prove what his actions 
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1 were. And sometimes you prove intent by what his actions

2 were. Youre not gonna be able to get inside his head.

3 Youre not him.

4 But his actions speak louder than words. And his

5 actions this night were confrontational. His actions this

6 night were somebody was pissed off. Why? Whats happened in

7 his past.

8 Ms. Carpenter when through it a little bit. Fifty-

9 five year old guy. Not married. People making fun of him.

10 When youre-—

11 MS. CARPENTER: Objection, your Honor. Oh, for the

12 van yes. Im sorry. Ha ha ha. They did.

• 13 THE COURT: Thank you. Go ahead Ms. Siringas.

14 MS. SIRINGAS: Why arent you married? Why you got

15 this van, you know. I dont know what his issues are. You

16 saw him being interviewed.

17 Some of the things that seem to bother him, some of

18 the things that he seems to take to heart, some of the things

19 that he talks about. That caused him to load that shotgun.

20 And Im not gonna pick it up again.

21 Because maybe people that dont know how to handle

22 guns shouldnt handle guns. And Mr. Wafer, initially when you

23 talk about manipulation and trying to portray yourself to law

24 enforcement in a certain way. He tried to manipulate a

25 lieutenant.
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were. And sometimes you prove intent by what his actions 

were. You're not gonna be able to get inside his head. 

You're not him. 

But his actions speak louder than words. And his 

actions this night were confrontational. His actions this 

night were somebody was pissed off. Why? What's happened in 

his past. 

Ms. Carpenter when through it a little bit. Fifty­

five year old guy. Not married. People making fun of him. 

When you're--

MS. CARPENTER: Objection, your Honor. Oh, for the 

van yes. I'm sorry. Ha ha ha. They did. 

THE COURT: Thank you. Go ahead Ms. Siringas. 

MS. SIRINGAS: Why aren't you married? Why you got 

this van, you know. I don't know what his issues are. You 

saw him being interviewed. 

Some of the things that seem to bother him, some of 

the things that he seems to take to heart, some of the things 

that he talks about. That caused him to load that shotgun. 

And I'm not gonna pick it up again. 

Because maybe people that don't know how to handle 

guns shouldn't handle guns. And Mr. Wafer, initially when you 

talk about manipulation and trying to portray yourself to law 

enforcement in a certain way. He tried to manipulate a 

lieutenant. 
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1 He tried to manipulate a lieutenant into thinking; I

2 really dont know that much about guns. You know, I got

3 this—-he calls it, he says I got this little Mossberg. Or you

4 know, 12 gauge shotgun. Come on. Is it little? Its a

5 shotgun. Twelve gauge. Its pretty big.

6 I got this little shotgun, you know, I just got you

7 know for self-defense. I never really use it. I dont hunt.

8 And then we find out on the stand that hes a hunter. He

9 knows how to use shotguns. He knows what they do.

10 But in that instance, when he was talking to law

11 enforcement he was hoping that he could get away with this

12 accident scenario. He was hoping that law enforcement would

• 13 buy that this is an accident ladies and gentlemen. And thats

14 why its a lie.

15 Because within five days; when the case was in the

16 investigative state. One of the early things, when you talk

17 about what we did or what we didnt do. One of the first

18 things that we asked the Michigan State Police to do.

19 We asked Kolonich to tell us. Can that gun just go

20 of f accidentally? Just like the defendant said. Thats what

21 he said. We asked the police do that. Do that test for us.

22 All of the experts agree, that gun doesnt go off accidently.

23 He threw it down. He hit it. It just discharge

24 unless somebody intentionally pulls that trigger. Both

25 Kolonich testified to that and their expert, Balash said nope.
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He tried to manipulate a lieutenant into thinking; I 

really don't know that much about guns. You know, I got 

this--he calls it, he says I got this little Mossberg. Or you 

know, 12 gauge shotgun. Come on. Is it little? It's a 

shotgun. Twelve gauge. It's pretty big. 

I got this little shotgun, you know, I just got you 

know for self-defense. I never really use it. I don't hunt. 

And then we find out on the stand that he's a hunter. He 

knows how to use shotguns. He knows what they do. 

But in that instance, when he was talking to law 

enforcement he was hoping that he could get away with this 

accident scenario. He was hoping that law enforcement would 

buy that this is an accident ladies and gentlemen. And that's 

why it's a lie. 

Because within five days; when the case was in the 

investigative state. One of the early things, when you talk 

about what we did or what we didn't do. One of the first 

things that we asked the Michigan State Police to do. 

We asked Kolonich to tell us. Can that gun just go 

off accidentally? Just like the defendant said. That's what 

he said. We asked the police do that. Do that test for us. 

All of the experts agree, that gun doesn't go off accidently. 

He threw it down. He hit it. It just discharge 

unless somebody intentionally pulls that trigger. Both 

Kolonich testified to that and their expert, Balash said nope. 
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1 That gun doesnt go off accidentally.

2 That gun has a safety on it. That gun has to be

3 racked. That gun has to be loaded. That gun to be aimed.

4 And that trigger has to be pulled.

5 Thats how that gun discharges ladies and gentlemen.

6 Thats what the facts are. And Mr. Wafer was charged.

7 Because thats what the facts are.

8 He says I shot it accidently it doesnt off

9 accidently. Therefore, the evidence is clear that he

10 committed this murder. He gets charged.

11 His lawyer gets the information. His lawyer knows

12 that the gun just doesnt go off accidently. And low and

13 behold we have to come up with a whole new defense ladies and

14 gentlemen.

15 We have to come up with the different theory so I

16 can be acquitted. So you can send me home. The never of

17 bring Dr. Sweet into this. And armed community surrounded his

18 home.

19 MS. CARPENTER: Objection, your Honor.

20 MS. SIRINGAS: Thats what--

21 MS. CARPENTER: Theres no evidence of that.

22 THE COURT: There was no evidence of Dr. Sweet before

23 you brought it up. Lets let her continue.

24 MS. SIRINGAS: It says on the plaque. An armed--

25 MS. CARPENTER: Oh, Im sorry.
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That gun doesn't go off accidentally. 

That gun has a safety on it. That gun has to be 

racked. That gun has to be loaded. That gun to be aimed. 

And that trigger has to be pulled. 

That's how that gun discharges ladies and gentlemen. 

That's what the facts are. And Mr. Wafer was charged. 

Because that's what the facts are. 

He says I shot it accidently it doesn't off 

accidently. Therefore, the evidence is clear that he 

committed this murder. He gets charged. 

His lawyer gets the information. His lawyer knows 

that the gun just doesn't go off accidently. And low and 

behold we have to come up with a whole new defense ladies and 

gentlemen. 

We have to come up with the different theory so I 

can be acquitted. So you can send me home. The never of 

bring Dr. Sweet into this. And armed community surrounded his 

home. 

MS. CARPENTER: Objection, your Honor. 

MS. SIRINGAS: That's what--

MS. CARPENTER: There's no evidence of that. 

THE COURT: There was no evidence of Dr. Sweet before 

you brought it up. Let's let her continue. 

MS. SIRINGAS: It says on the plaque. An armed-­

MS. CARPENTER: Oh, I'm sorry. 
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1 MS. SIRINGAS: Thats what she read into the record.

2 An armed community came to his house. If 10 armed people came

3 to Mr. Wafers house and they surrounded his house. I could

4 guarantee you he wouldnt have been charged.

5 But whos on his porch? Injured Renisha McBride,

6 with a concussion. Thats whos on his porch. Hes not under

7 attack by armed citizens of the community.

8 The only thing thats happened to him, is somebody

9 woke him up from his sleep. That happened. And you know, if

10 I hear one more time that were really not trying to attack

11 Renisha McBride.

12 But you know, she was drunk. She was high. She did

13 this. She did that. Heres Ted. He was at the bar. He was

14 doing this.

15 If theyre not trying to attack her, why are they

16 telling you all that stuff. They want you not to care about

17 Renisha McBride. They even had Dr. Spitz up there opining.

18 And she said it in closing.

19 This all happened because Renisha McBride was drunk.

20 The nerve. The victim deserved it. This all happened because

21 Renisha McBride was drunk and high.

22 You know what, go to any campus on a Saturday night

23 I bet youre gonna find a lot of Renisha McBrides that are

24 .21 and probably have some marijuana in their system. Go to

25 any suburb and some people around my age, maybe sitting in
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MS. SIRINGAS: That's what she read into the record. 

An armed community came to his house. If 10 armed people came 

to Mr. Wafer's house and they surrounded his house. I could 

guarantee you he wouldn't have been charged. 

But who's on his porch? Injured Renisha McBride, 

with a concussion. That's who's on his porch. He's not under 

attack by armed citizens of the community. 

The only thing that's happened to him, is somebody 

woke him up from his sleep. That happened. And you know, if 

I hear one more time that we're really not trying to attack 

Renisha McBride. 

But you know, she was drunk. She was high. She did 

this. She did that. Here's Ted. He was at the bar. He was 

doing this. 

If they're not trying to attack her, why are they 

telling you all that stuff. They want you not to care about 

Renisha McBride. They even had Dr. Spitz up there opining. 

And she said it in closing. 

This all happened because Renisha McBride was drunk. 

The nerve. The victim deserved it. This all happened because 

Renisha McBride was drunk and high. 

You know what, go to any campus on a Saturday night 

I bet you're gonna find a lot of Renisha McBride's that are 

.21 and probably have some marijuana in their system. Go to 

any suburb and some people around my age, maybe sitting in 
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1 their home smoking some marijuana and having a couple of

2 cocktails.

3 Do they all need to be executed. You know, when she

4 talks about, and I wrote this down. That the police decided

5 to be judge, jury and executioner. No ladies and gentlemen.

6 That was Mr. Wafer.

7 Thats who decided here to be judge, jury and

8 executioner. That he has the right, he thinks, to kill an

9 unarmed teenager on his porch. Thats what he decided that

10 night. And thats what he did.

11 She concedes that. She said, were not gonna talk

12 about all the elements. Okay. Great. You know, Im sorry

13 for you Mr. Muscat. That you went through all that.

14 But you know, defendant says, yep, youve proven it.

15 Youve proven murder 2. Youve proven the manslaughter.

16 Thats what the defense says. Youve proven it. Check the

17 boxes.

18 So the only issue is was he honestly and reasonably

19 in fear? Thats it. We dont have to talk about it. And Im

20 not gonna talk about it. Weve proven it beyond a reasonable

21 doubt.

22 He said it on the stand. I pulled the trigger

23 intentionally. Mr. Wafer? I pulled the trigger

24 intentionally.

25 Took him a while. Hes having a hard time saying
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their home smoking some marijuana and having a couple of 

cocktails. 

Do they all need to be executed. You know, when she 

talks about, and I wrote this down. That the police decided 

to be judge, jury and executioner. No ladies and gentlemen. 

That was Mr. Wafer. 

That's who decided here to be judge, jury and 

executioner. That he has the right, he thinks, to kill an 

unarmed teenager on his porch. That's what he decided that 

night. And that's what he did. 

She concedes that. She said, we're not gonna talk 

about all the elements. Okay. Great. You know, I'm sorry 

for you Mr. Muscat. That you went through all that. 

But you know, defendant says, yep, you've proven it. 

You've proven murder 2. You've proven the manslaughter. 

That's what the defense says. You've proven it. Check the 

boxes. 

So the only issue is was he honestly and reasonably 

in fear? That's it. We don't have to talk about it. And I'm 

not gonna talk about it. We've proven it beyond a reasonable 

doubt. 

He said it on the stand. I pulled the trigger 

intentionally. Mr. Wafer? I pulled the trigger 

intentionally. 

Took him a while. He's having a hard time saying 
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1 that. Cause we went back and forth. Is it accident. Is it

2 this.

3 And you know, sometimes I hope as we sit here in

4 this courtroom, we dont offend any jurors. Were not trying

5 to scare any of you. Were not trying to offend you. I think

6 all of us here are trying to do our jobs.

7 Because our job, ladies and gentlemen, is to see

8 that justice is served. Our job is to prosecute the guilty.

9 And your job is to make that determination. You decide

10 whether or not weve done our job properly. Thats your

11 decision.

12 You have to tell us whether or not weve met our

13 burden. We dont run away from our burden. Its our burden.

14 Thats what our constitution says. We dont take it lightly

15 that we would charge a home owner. We dont take that

16 lightly.

17 Theres plenty of home owners that havent been

18 charged. We book at the law. We are guided by what the law

19 requires. And the law in this case required a charge of

20 murder in the second degree. And the intentionally aiming

21 that gun.

22 You guys get to make the final call. Theres no

23 self-defense here. Wheres the fear? Wheres the fear?

24 You know, and when you read that instruction one of

25 the things that I want to tell you is the self-defense came
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that. 

this. 

'Cause we went back and forth. Is it accident. Is it 

And you know, sometimes I hope as we sit here in 

this courtroom, we don't offend any jurors. We're not trying 

to scare any of you. We're not trying to offend you. I think 

all of us here are trying to do our jobs. 

Because our job, ladies and gentlemen, is to see 

that justice is served. Our job is to prosecute the guilty. 

And your job is to make that determination. You decide 

whether or not we've done our job properly. That's your 

decision. 

You have to tell us whether or not we've met our 

burden. We don't run away from our burden. It's our burden. 

That's what our constitution says. We don't take it lightly 

that we would charge a home owner. We don't take that 

lightly. 

There's plenty of home owners that haven't been 

charged. We look at the law. We are guided by what the law 

requires. And the law in this case required a charge of 

murder in the second degree. And the intentionally aiming 

that gun. 

You guys get to make the final call. There's no 

self-defense here. Where's the fear? Where's the fear? 

You know, and when you read that instruction one of 

the things that I want to tell you is the self-defense came 
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S
i after it was clear that the accident wouldnt work. After it

2 was clear that all experts says the gun doesnt go off

3 accidently. And was that testimony kinda coached?

4 You know, how many times did I ask him and Mr.

5 Muscat said he admitted, that Mr. Wafer admitted he pointed.

6 Mr. Wafer, even though you see him on the video pointing the

7 gun. He demonstrated how he pointed the gun. You see that.

8 He does it with his own hands. Were not making

9 stuff up. Its on the video. How he pointed that gun.

10 And how many times did I ask him, and did I try to

11 get him to talk about pointing that gun. Well, no, it really

12 wasnt pointed. You know, why?

13 Because he knows whats in that instruction. He

14 knows that if he says he pointed it hes guilty. So hes just

15 a typical defendant trying to protect himself.

16 Even, I mean to get self-defense like Mr. Muscat

17 said, you got to be in fear. He says I was in more than I

18 could ever imagine. Why not say that then? If you were.

19 Why not say it? What are you so afraid of; to tell

20 the jury. Cause he knows when he says I pulled that trigger,

21 that has legal consequences. I intentionally pulled that

22 trigger.

23 Thats what he said. I intentionally pulled that

24 trigger and shot an unarmed teenager who had the nerve to be

25 knocking on my door looking for help. If thats what our
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after it was clear that the accident wouldn't work. After it 

was clear that all experts says the gun doesn't go off 

accidently. And was that testimony kinda coached? 

You know, how many times did I ask him and Mr. 

Muscat said he admitted, that Mr. Wafer admitted he pointed. 

Mr. Wafer, even though you see him on the video pointing the 

gun. He demonstrated how he pointed the gun. You see that. 

He does it with his own hands. We're not making 

stuff up. It's on the video. How he pointed that gun. 

And how many times did I ask him, and did I try to 

get him to talk about pointing that gun. Well, no, it really 

wasn't pointed. You know, why? 

Because he knows what's in that instruction. He 

knows that if he says he pointed it he's guilty. So he's just 

a typical defendant trying to protect himself. 

Even, I mean to get self-defense like Mr. Muscat 

said, you got to be in fear. He says I was in more than I 

could ever imagine. Why not say that then? If you were. 

Why not say it? What are you so afraid of; to tell 

the jury. 'Cause he knows when he says I pulled that trigger, 

that has legal consequences. I intentionally pulled that 

trigger. 

That's what he said. I intentionally pulled that 

trigger and shot an unarmed teenager who had the nerve to be 

knocking on my door looking for help. If that's what our 
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S
i society has come to, if thats a justifiable homicide, then we

2 can just shoot down unarmed teenagers on our porch that we saw

3 for an instant. But we saw them.

4 He knew she was there. If you look at that video,

5 he said I heard the noise coming to the front door. And now I

6 went and got my gun.

7 That fact that we know hes making up evidence to

8 try to kind of tailor it what the jury instruction; cause

9 youre gonna see the jury instruction that says did he know of

10 different ways to protect himself? And they know that a big

11 issue that they have is that he didnt call the police.

12 If hes so scared, why not call the police. They

13 know thats an issue. So they got to get up there now an

14 create some new lie. I couldnt find my phone. I didnt know

15 where my phone was.

16 This is a little, 11 hundred square foot home.

17 Within a minute Renisha McBride was dead. How much time did

18 he take to look for that phone. He says the whole thing took

19 about a minute. Two at the most.

20 Was he looking for that phone? What did he tell the

21 police when he was first interviewed? I sure wish I called

22 you guys now. Yep.

23 And you just killed somebody on your porch. You

24 know, Im in a lot of trouble now. This is really serious

25 isnt it? Youre recording arent you?
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society has come to, if that's a justifiable homicide, then we 

can just shoot down unarmed teenagers on our porch that we saw 

for an instant. But we saw them. 

He knew she was there. If you look at that video, 

he said I heard the noise coming to the front door. And now I 

went and got my gun. 

That fact that we know he's making up evidence to 

try to kind of tailor it what the jury instruction; cause 

you're gonna see the jury instruction that says did he know of 

different ways to protect himself? And they know that a big 

issue that they have is that he didn't call the police. 

If he's so scared, why not call the police. They 

know that's an issue. So they got to get up there now an 

create some new lie. I couldn't find my phone. I didn't know 

where my phone was. 

This is a little, 11 hundred square foot home. 

Within a minute Renisha McBride was dead. How much time did 

he take to look for that phone. He says the whole thing took 

about a minute. Two at the most. 

Was he looking for that phone? What did he tell the 

police when he was first interviewed? I sure wish I called 

you guys now. Yep. 

And you just killed somebody on your porch. You 

know, I'm in a lot of trouble now. This is really serious 

isn't it? You're recording aren't you? 
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S
i Very conscious of whats going on. Not a confused

2 gentlemen. But somebody whos trying to manipulate the

3 officers. Somebody whos trying to make the officers believe

4 his story. Thats what you see on that video.

5 Hes trying to sell a bill of goods. And no where

6 does he say I couldnt find my phone. He said I shot her.

7 Then right to my phone. I wish I couldve called you guys.

8 Wouldnt that be the time? But I couldnt find my phone.

9 Wouldnt that make sense?

10 Whats so hard about saying, I shot her and I was in

11 fear. He couldnt get out the legal concept. What legal

i2 concept? I mean its everyday common sense.

13 Man that girl was coming through my house. I was

14 scared. And I shot here. Whats so hard about saying that.

15 If that happened, he woulda said it. If he did it

i6 because he was in fear, he would have said it. Its not about

17 his manhood. Did you hear him yesterday talking about, I

18 didnt want to admit in front of the detective, you know, that

19 it wasnt a man.

20 I dont know what issues he has about not being a

21 man. But thats not for us to talk about here. I dont know.

22 Its not about him.

23 And we kept hearing in this courtroom continuously.

24 Its about him. Its just about Mr. Wafer. Well weve got a

25 dead 19 year old. How dare you say that its only about him.
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Very conscious of what's going on. Not a confused 

gentlemen. But somebody who's trying to manipulate the 

officers. Somebody who's trying to make the officers believe 

his story. That's what you see on that video. 

He's trying to sell a bill of goods. And no where 

does he say I couldn't find my phone. He said I shot her. 

Then right to my phone. I wish I could've called you guys. 

Wouldn't that be the time? But I couldn't find my phone. 

Wouldn't that make sense? 

What's so hard about saying, I shot her and I was in 

fear. He couldn't get out the legal concept. What legal 

concept? I mean it's everyday common sense. 

Man that girl was coming through my house. I was 

scared. And I shot here. What's so hard about saying that. 

If that happened, he woulda said it. If he did it 

because he was in fear, he would have said it. It's not about 

his manhood. Did you hear him yesterday talking about, I 

didn't want to admit in front of the detective, you know, that 

it wasn't a man. 

I don't know what issues he has about not being a 

man. But that's not for us to talk about here. I don't know. 

It's not about him. 

And we kept hearing in this courtroom continuously. 

It's about him. It's just about Mr. Wafer. Well we've got a 

dead 19 year old. How dare you say that it's only about him. 
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S
1 How dare you.

2 MS. CARPENTER: Objection, your Honor. And I hate to

3 object. But the case law is clear. They have to put

4 themselves in Mr. Wafers shoes for self-defense.

5 THE COURT: Well, Ive read the instruction. You can

6 continue Ms. Siringas.

7 MS. SIRINGAS: Renisha McBride is dead, not because

8 she was drunk. Not because she crashed her car. But because

9 she had the misfortune to maybe be confused about where she

10 was.

11 She had the misfortune to walk on Mr. Wafers porch.

12 And thats why shes dead ladies and gentlemen. And this was

S 13 no self-defense. He could not have honestly and reasonably

14 believed that he was under attack.

is Do you open the door and go confront your attacker?

16 He wanted a confrontation, as Mr. Muscat told you. Thats

17 what this was all about.

18 He was upset about his car being paint balled. He

19 thought it was some neighborhood kids. He was gonna shove a

20 gun in their face. Theyre gonna run away. And said, hey

2i theres a guy with a big gun that stays at that corner. Stay

22 away from him.

23 He wanted that to get around the neighborhood.

24 Thats what this was all about. And in the process of doing

5 25 all that, he shot and killed Renisha McBride.
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How dare you. 

MS. CARPENTER: Objection, your Honor. And I hate to 

object. But the case law is clear. They have to put 

themselves in Mr. Wafer's shoes for self-defense. 

THE COURT: Well, I've read the instruction. You can 

continue Ms. Siringas. 

MS. SIRINGAS: Renisha McBride is dead, not because 

she was drunk. Not because she crashed her car. But because 

she had the misfortune to maybe be confused about where she 

was. 

She had the misfortune to walk on Mr. Wafer's porch. 

And that's why she's dead ladies and gentlemen. And this was 

no self-defense. He could not have honestly and reasonably 

believed that he was under attack. 

Do you open the door and go confront your attacker? 

He wanted a confrontation, as Mr. Muscat told you. That's 

what this was all about. 

He was upset about his car being paint balled. He 

thought it was some neighborhood kids. He was gonna shove a 

gun in their face. They're gonna run away. And said, hey 

there's a guy with a big gun that stays at that corner. Stay 

away from him. 

He wanted that to get around the neighborhood. 

That's what this was all about. And in the process of doing 

all that, he shot and killed Renisha McBride. 
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S
1 Theres no justification. Theres no excuse. It

2 was not done in self-defense. We ask you to return a verdict

3 of guilty on murder in the second degree, the manslaughter and

4 the felony firearm ladies and gentlemen.

5 THE COURT: Okay. Thank you both very much. All

6 right. Ladies and gentlemen, when you go to the jury room you

7 will be provided with written copies of these final jury

8 instructions that Im reading to you know and that I read to

9 you yesterday.

iO (At 11:40 a.m., Continued Jury Instructions by the

il Court)

i2 THE COURT: You should first choose a foreperson.

. 13 The foreperson should see to it that youre discussions are

14 carried on in a business like way. And that everyone has a

15 fair chance to be heard.

i6 A verdict in a criminal case must be unanimous. In

17 order to return a verdict, it is necessary that each of you

18 agree on that verdict. In the jury room you will discuss the

19 case among yourselves, but ultimately each of you will have to

20 make up your own mind.

2i Any verdict must represent the individual considered

22 judgement of each of you. It is your duty as jurors to talk

23 to each other. And make every reasonable effort to reach

24 agreement.

~5 25 Express your opinions and the reasons for them. But
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There's no justification. There's no excuse. It 

was not done in self-defense. We ask you to return a verdict 

of guilty on murder in the second degree, the manslaughter and 

the felony firearm ladies and gentlemen. 

THE COURT: Okay. Thank you both very much. All 

right. Ladies and gentlemen, when you go to the jury room you 

will be provided with written copies of these final jury 

instructions that I'm reading to you know and that I read to 

you yesterday. 

(At 11:40 a.m., Continued Jury Instructions by the 

Court) 

THE COURT: You should first choose a foreperson. 

The foreperson should see to it that you're discussions are 

carried on in a business like way. And that everyone has a 

fair chance to be heard. 

A verdict in a criminal case must be unanimous. In 

order to return a verdict, it is necessary that each of you 

agree on that verdict. In the jury room you will discuss the 

case among yourselves, but ultimately each of you will have to 

make up your own mind. 

Any verdict must represent the individual considered 

judgement of each of you. It is your duty as jurors to talk 

to each other. And make every reasonable effort to reach 

agreement . 

Express your opinions and the reasons for them. But 
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S
i keep an open mind as you listen to your fellow jurors.

2 Rethink your opinions, and do not hesitate to change your mind

3 if you decide you were wrong. And try your best to work out

4 your differences.

5 However, although you should try to reach agreement,

6 none of you should give up your honest opinion about the case

7 just because others disagree with your or just for the sake

8 of reaching a verdict. In the end, your vote must be your

9 own. And you must vote honestly and in good conscience.

10 In this case there are a few different crimes that

11 you may consider. When you discuss the case you must consider

12 the crime of second degree murder first. If you believe that

. 13 the defendant is not guilty of second degree murder or if you

14 cannot agree about that crime, you should consider the less

15 serious crime of manslaughter.

16 You decide how long to spend on second degree murder

17 before discussing manslaughter. You can go back to

18 manslaughter after discussing the less serious crime if you

19 want to. If you have any questions about the jury

20 instructions before you begin deliberations or questions about

21 the instructions that arise during deliberations, you can

22 submit them in writing to my deputy.

23 When you go to the jury room you will be given a

24 written copy of the instructions you have just heard. As you

25 discuss the case you should think about all my instructions
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keep an open mind as you listen to your fellow jurors. 

Rethink your opinions, and do not hesitate to change your mind 

if you decide you were wrong. And try your best to work out 

your differences. 

However, although you should try to reach agreement, 

none of you should give up your honest opinion about the case 

just because other's disagree with your or just for the sake 

of reaching a verdict. In the end, your vote must be your 

own. And you must vote honestly and in good conscience. 

In this case there are a few different crimes that 

you may consider. When you discuss the case you must consider 

the crime of second degree murder first. If you believe that 

the defendant is not guilty of second degree murder or if you 

cannot agree ab9ut that crime, you should consider the less 

serious crime of manslaughter. 

You decide how long to spend on second degree murder 

before discussing manslaughter. You can go back to 

manslaughter after discussing the less serious crime if you 

want to. If you have any questions about the jury 

instructions before you begin deliberations or questions about 

the instructions that arise during deliberations, you can 

submit them in writing to my deputy. 

When you go to the jury room you will be given a 

written copy of the instructions you have just heard. As you 

discuss the case you should think about all my instructions 
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1 together as the law you are to follow. If you want to

2 communicate with me while you are in the jury room, please

3 have your foreperson write a note and give it to the deputy.

4 It is not property for you to talk directly to the

5 judge, the lawyers, the court officer or any other people

6 involved in this case. As you discuss the case, you must not

7 let anyone, not even me know how your voting stands.

8 Therefore, until you return with a unanimous verdict do not

9 reveal this to anyone outside the jury room.

10 I will send the exhibits in that have been admitted

11 into evidence, with the exception of the weapon. If you want

12 to see that, send a note. And I will send it in with my

13 deputy.

14 Ive also prepared a verdict form listing the

15 possible verdicts. And before I send you in to deliberate we

16 have to choose our alternates. I could retain the two

17 alternates while the remaining jury panel goes in to

18 deliberate, but Im not going to do that.

19 Im just going to instruct you that you are still

20 considered as participating in part of your jury service,

21 although youre not deliberating. So youre not excused. You

22 cannot watch any news reports. You cannot do any sort of

23 research. And youre not free to discuss the case until a

24 verdict is finally reached.

25 Now lets choose our alternates. And if you are
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together as the law you are to follow. If you want to 

communicate with me while you are in the jury room, please 

have your foreperson write a note and give it to the deputy. 

It is not property for you to talk directly to the 

judge, the lawyers, the court officer or any other people 

involved in this case. As you discuss the case, you must not 

let anyone, not even me know how your voting stands. 

Therefore, until you return with a unanimous verdict do not 

reveal this to anyone outside the jury room. 

I will send the exhibits in that have been admitted 

into evidence, with the exception of the weapon. If you want 

to see that, send a note. And I will send it in with my 

deputy. 

I've also prepared a verdict form listing the 

possible verdicts. And before I send you in to deliberate we 

have to choose our alternates. I could retain the two 

alternates while the remaining jury panel goes in to 

deliberate, but I'm not going to do that. 

I'm just going to instruct you that you are still 

considered as participating in part of your jury service, 

although you're not deliberating. So you're not excused. You 

cannot watch any news reports. You cannot do any sort of 

research. And you're not free to discuss the case until a 

verdict is finally reached. 

Now let's choose our alternates. And if you are 
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1 (Juror #1 raised her hand)

2 THE COURT: All right. Juror, I just want to let you

3 know that your image will not be recorded. But there will be

4 an audio recording. I understand that youve reached a

5 verdict?

6 JUROR: Yes.

7 THE COURT: Okay. Could you please came as close to

8 that microphone as possible and read your verdict.

9 JUROR : Is this good.

10 THE COURT: Thats perfect.

11 JUROR: We the jury find the defendant Theodore Wafer

12 as follows: Count 1, Murder in the Second Degree. Guilty of

13 murder in the second degree. Count 2, Manslaughter. Guilty

14 of statutory manslaughter. Count 3, Felony Firearm. Guilty

15 of felony firearm.

16 THE COURT: Thank you very much maam. Can you hand

17 that to the deputy. You can have a seat. Ms. Carpenter would

18 you like to have the jury polled?

19 MS. CARPENTER: Yes, your Honor.

20 COURT CLERK: Juror number 1, was that and is that

21 your verdict?

22 JUROR ONE: Yes.

23 COURT CLERK: Juror number 2, was that and is that

24 your verdict?

25 JUROR TWO: Yes.
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(Juror #1 raised her hand) 

THE COURT: All right. Juror, I just want to let you 

know that your image will not be recorded. But there will be 

an audio recording. I understand that you've reached a 

verdict? 

JUROR: Yes. 

THE COURT: Okay. Could you please came as close to 

that microphone as possible and read your verdict. 

JUROR : Is this good. 

THE COURT: That's perfect. 

JUROR: We the jury find the defendant Theodore Wafer 

as follows: Count 1, Murder in the Second Degree. Guilty of 

murder in the second degree. Count 2, Manslaughter. Guilty 

of statutory manslaughter. Count 3, Felony Firearm. Guilty 

of felony firearm. 

THE COURT: Thank you very much ma'am. Can you hand 

that to the deputy. You can have a seat. Ms. Carpenter would 

you like to have the jury polled? 

MS. CARPENTER: Yes, your Honor. 

COURT CLERK: Juror number 1, was that and is that 

your verdict? 

JUROR ONE: Yes. 

COURT CLERK: Juror number 2, was that and is that 

your verdict? 

JUROR TWO: Yes. 
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1 the Prosecutor and the Defense agrees that PRV 1 to 6 should

2 be zero.

3 THE COURT: Okay.

4 MS. CARPENTER: They believe PRV-7 should be 10. We

5 believe it should be zero. PRV-7 is-

6 THE COURT: Subsequent or concurrent felony

7 convictions.

8 MS. CARPENTER: Correct. And this is the issue on

9 this case. When we had, we have an inconsistent jury verdict.

10 We have a conviction for murder in the second degree. And we

11 also have a conviction for manslaughter.

12 And there wasnt, that is one conviction. I dont

. 13 know theyre getting a concurrent conviction with that. I

14 will let the Prosecutors put on the record what I was told

15 today.

16 But remember, your Honor, and I do want to place

17 this on the record. That in the middle of trial we had a

18 bench conference. And we brought up-—and Danielle Hagaman-

19 Clark was still here. And we brought up-

20 THE COURT: The People said one needed to be thrown

21 out.

22 MS. CARPENTER: Right.

23 THE COURT: I remember.

24 MS. CARPENTER: And they say, if they convict-

25 MR. MUSCAT: No, we didnt.
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the Prosecutor and the Defense agrees that PRV 1 to 6 should 

be zero. 

THE COURT: Okay. 

MS. CARPENTER: They believe PRV-7 should be 10. We 

believe it should be zero. PRV-7 is-

THE COURT: Subsequent or concurrent felony 

convictions. 

MS. CARPENTER: Correct. And this is the issue on 

this case. When we had, we have an inconsistent jury verdict. 

We have a conviction for murder in the second degree. And we 

also have a conviction for manslaughter. 

And there wasn't, that is one conviction. I don't 

know they're getting a concurrent conviction with that. I 

will let the Prosecutor's put on the record what I was told 

today. 

But remember, your Honor, and I do want to place 

this on the record. That in the middle of trial we had a 

bench conference. And we brought up--and Danielle Hagaman­

Clark was still here. And we brought up-

out. 

THE COURT: The People said one needed to be thrown 

MS. CARPENTER: Right. 

THE COURT: I remember. 

MS. CARPENTER: And they say, if they convict­

MR. MUSCAT: No, we didn't . 
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. 1 MS. SIRINGAS: Its okay.

2 THE COURT: Go ahead.

3 MS. CARPENTER: If a jury convicts on both we will

4 throw the lesser out. And actually Samantha Burns and in--

5 THE COURT: Well, I think it was said that I would

6 have to throw one of them out.

7 MS. CARPENTER: Right.

8 THE COURT: Go ahead.

9 MS. CARPENTER: Right. Because you cant have,

10 theres one death. Where Mr. Wafer is not gonna be sentenced

11 to murder 2 and manslaughter.

12 THE COURT: He has to be. They are different

. 13 elements.
14 MS. CARPENTER: But, your Honor, remember-

15 THE COURT: Thats the problem. Even though they

16 said something at sidebar thats not the state of the law.

17 MS. CARPENTER: Your Honor,--

18 THE COURT: Go ahead.

19 MS. CARPENTER: Defense relied upon what they said at

20 sidebar. And your Honor, also agrees that they said it. I

21 know they disagree that they said it. They also told me that

22 two weeks prior, prior to trial.

23 Danielle Hagaman-Clark told me up in her office the

24 same exact thing. Now, theyre trying to come in and say no

25 no no, now Mr. Wafers gonna be convicted of three felony
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MS. SIRINGAS: It's okay. 

THE COURT: Go ahead. 

MS. CARPENTER: If a jury convicts on both we will 

throw the lesser out. And actually Samantha Burris and in-­

THE COURT: Well, I think it was said that I would 

have to throw one of them out. 

MS. CARPENTER: Right. 

THE COURT: Go ahead. 

MS. CARPENTER: Right. Because you can't have, 

there's one death. Where Mr. Wafer is not gonna be sentenced 

to murder 2 and manslaughter. 

THE COURT: He has to be. They are different 

elements. 

MS. CARPENTER: But, your Honor, remember-

THE COURT: That's the problem. Even though they 

said something at sidebar that's not the state of the law. 

MS. CARPENTER: Your Honor,-­

THE COURT: Go ahead. 

MS. CARPENTER: Defense relied upon what they said at 

sidebar. And your Honor, also agrees that they said it. I 

know they disagree that they said it. They also told me that 

two weeks prior, prior to trial. 

Danielle Hagaman-Clark told me up in her office the 

same exact thing. Now, they're trying to come in and say no 

no no, now Mr. Wafer's gonna be convicted of three felony 
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. 1 counts. He is gonna go to prison for murder, manslaughter and

2 then the felony firearm. Which just follows whatever--its in

3 consistent.

4 It is improper. And we relied on information they

5 are now going back on and saying they never said that. I

6 shoulda put it in writing. And I dont think we got it up on

7 the record.

8 THE COURT: No, I dont think it was on the record

9 either. But I think the assumption was that one, it didnt

10 matter if one was going to be thrown out anyway, because the

11 other one would be subsumed if thats and accurate term; by

12 the greaten conviction.

. 13 MS. CARPENTER: Right. But now-
14 THE COURT: Which happens all the time. I mean, we--

15 theres multiple chargings that happen all the time where I

16 do have to sentence on each conviction. As long as theyre

17 different elements.

18 And in this case there are different elements

19 between murder 2 and statutory manslaughter. But go ahead.

20 Lets hear from the People.

21 MS. CARPENTER: Right. Your Honor, if I could still

22 a couple things.

23 THE COURT: Oh, yeah. Go right ahead

24 MS. CARPENTER: So also with PRy. If you look also

25 at the plain language of PRy. Lets see, the Prosecutor
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counts. He is gonna go to prison for murder, manslaughter and 

then the felony firearm. Which just follows whatever--it's in 

consistent. 

It is improper. And we relied on information they 

are now going back on and saying they never said that. I 

shoulda put it in writing. And I don't think we got it up on 

the record. 

THE COURT: No, I don't think it was on the record 

either. But I think the assumption was that one, it didn't 

matter if one was going to be thrown out anyway, because the 

other one would be subsumed if that's and accurate term; by 

the greater conviction. 

MS. CARPENTER: Right. But now-

THE COURT: Which happens all the time. I mean, we-­

there's multiple charging's that happen all the time where I 

do have to sentence on each conviction. As long as they're 

different elements. 

And in this case there are different elements 

between murder 2 and statutory manslaughter. But go ahead. 

Let's hear from the People. 

MS. CARPENTER: Right. Your Honor, if I could still 

a couple things. 

THE COURT: Oh, yeah. Go right ahead 

MS. CARPENTER: So also with PRV. If you look also 

at the plain language of PRV. Let's see, the Prosecutor 
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. 1 mentions in footnote 1, of their memo. That malice isnt

2 required for a violation of this. But the statute actually

3 says that what Mr. Wafer was convicted of was an offense

4 without malice.

5 Nobody, no jury found malice in this case. And this

6 means a conviction of second degree murder on this, requires

7 malice. And statutory manslaughter without malice are legally

8 inconsistent.

9 So you shouldnt use that to score this. This

10 should be zero, your Honor. PRV-7 should be zero for the

11 plain language of it. And for what the Prosecutors and the

12 defense--what the Prosecutors told defense prior to trial and

. 13 mid-trial. And now theyre going back and now trying to get
14 10 points on this when it should be zero.

15 THE COURT: Where are-do you have the elements of

16 statutory manslaughter handy? I believe that when it says

17 without malice, thats just something that neednt be proved.

18 MS. SIRINGAS: Right.

19 THE COURT: Its not-

20 MR. MUSCAT: Right. The key to this analysis-first

21 of all Judge, I have to clarify the record.

22 THE COURT: Go ahead.

23 MR. MUSCAT: Because there were several prosecutors

24 at several sidebars during this trial.

25 MS. CARPENTER: There certainly were.
17
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mentions in footnote 1, of their memo. That malice isn't 

required for a violation of this. But the statute actually 

says that what Mr. Wafer was convicted of was an offense 

without malice. 

Nobody, no jury found malice in this case. And this 

means a conviction of second degree murder on this, requires 

malice. And statutory manslaughter without malice are legally 

inconsistent. 

So you shouldn't use that to score this. This 

should be zero, your Honor. PRV-7 should be zero for the 

plain language of it. And for what the Prosecutors and the 

defense--what the Prosecutor's told defense prior to trial and 

mid-trial. And now they're going back and now trying to get 

10 points on this when it should be zero. 

THE COURT: Where are-do you have the elements of 

statutory manslaughter handy? I believe that when it says 

without malice, that's just something that needn't be proved. 

MS. SIRINGAS: Right. 

THE COURT: It's not-

MR. MUSCAT: Right. The key to this analysis-first 

of all Judge, I have to clarify the record. 

THE COURT: Go ahead. 

MR. MUSCAT: Because there were several prosecutor's 

at several sidebars during this trial. 

MS. CARPENTER: There certainly were . 
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. 1 MR. MUSCAT: During one sidebar we were discussing

2 the verdict form. And there was a suggestion that the jury

3 couldnt find the defendant guilty of murder and count 2 or

4 the lesser of gross negligence on count 1 and count 2. And it

5 was represented that the jury could.

6 And they said if you want well look into the

7 possibility of a merger at sentencing akin to a murder 1

8 felony murder situation. But thats all we said. That we

9 would look into the matter.

10 And it wasnt something that had to be decided

11 before the jury got the case and before the verdict form was

12 completed. And thats there it was left. Since then we

. 13 talked to Mr. Baughman.
14 And of course we looked into the matter. Count 2,

15 has an element that count 1 does not require. Count 2, has

16 an-

17 THE COURT: Its the use of a firearm.

18 MR. MUSCAT: --Element of the use of a firearm. That

19 makes it a separate count. This is completely analogist to a

20 situation where a defendant is convicted of murder in the

21 second degree for use of a vehicle under the third prong of

22 murder in the second degree.

23 And its also convicted of driving away, leaving the

24 scene of an accident causing death. Its the exact same

25 scenario. Youve had cases like that before.
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MR. MUSCAT: During one sidebar we were discussing 

the verdict form. And there was a suggestion that the jury 

couldn't find the defendant guilty of murder and count 2 or 

the lesser of gross negligence on count 1 and count 2. And it 

was represented that the jury could. 

And they said if you want we'll look into the 

possibility of a merger at sentencing akin to a murder 1 

felony murder situation. But that's all we said. That we 

would look into the matter. 

And it wasn't something that had to be decided 

before the jury got the case and before the verdict form was 

completed. And that's there it was left. Since then we 

talked to Mr. Baughman. 

And of course we looked into the matter. Count 2, 

has an element that count 1 does not require. Count 2, has 

an-

THE COURT: It's the use of a firearm. 

MR. MUSCAT: --Element of the use of a firearm. That 

makes it a separate count. This is completely analogist to a 

situation where a defendant is convicted of murder in the 

second degree for use of a vehicle under the third prong of 

murder in the second degree. 

And it's also convicted of driving away, leaving the 

scene of an accident causing death. It's the exact same 

scenario. You've had cases like that before . 
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. 1 Defendant kill somebody. His level of, his state of

2 mind reaches the third prong of murder 2, because of say, DUI

3 narcotics, his driving. And then as he kills somebody he

4 leaves the scene.

5 And so hes charged with that 15 year felony on

6 count 2. This is the same situation. Mr. Wafer is convicted

7 under murder 2, because the jury believed he intended to kill

8 or he intended to commit great bodily harm. Or the third

9 prong.

10 And he also is convicted of the intentionally

11 aiming. Because he used a firearm in the manner consistent

12 with those elements. Theyre separate counts. No one

. 13 promised defense counsel that these would merge.

14 The only thing we said is that we would research the

15 topic. And as the Court has succinctly stated already, our

16 goal is to follow the law. And the law is clear that these

17 are separate convictions.

18 The only relevance to the fact that theres a count

19 2, in this case is how it affects the PRV scoring. Because

20 the sentence on count 2, is gonna be consumed by the sentence

21 on count 1.

22 THE COURT: Yeah. And thats what I was saying. I

23 think the wrong wording was used at sidebar. But I think the

24 same result is ultimately reached.

25 Cause my concern was whether or not they could be
19
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Defendant kill somebody. His level of, his state of 

mind reaches the third prong of murder 2, because of say, DUI 

narcotics, his driving. And then as he kills somebody he 

leaves the scene. 

And so he's charged with that 15 year felony on 

count 2. This is the same situation. Mr. Wafer is convicted 

under murder 2, because the jury believed he intended to kill 

or he intended to commit great bodily harm. Or the third 

prong. 

And he also is convicted of the intentionally 

aiming. Because he used a firearm in the manner consistent 

with those elements. They're separate counts. No one 

promised defense counsel that these would merge. 

The only thing we said is that we would research the 

topic. And as the Court has succinctly stated already, our 

goal is to follow the law. And the law is clear that these 

are separate convictions. 

The only relevance to the fact that there's a count 

2, in this case is how it affects the PRV scoring. Because 

the sentence on count 2, is gonna be consumed by the sentence 

on count 1. 

THE COURT: Yeah. And that's what I was saying. I 

think the wrong wording was used at sidebar. But I think the 

same result is ultimately reached. 

'Cause my concern was whether or not they could be 
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. 1 convicted on both. And if they were, I think I was

2 represented I would just have to toss one. But-

3 MR. MUSCAT: No, it was rep-what was represented and

4 Im not sure who said what. But what I recall was that we

5 would research on whether or not there needs to be a merger

6 the murder 1, felony murder situation that we run into all the

7 time. And the law is clear.

8 Because there is a separate element contained in

9 count 2, we dont have to have that merger. And we did. We

10 talked to Mr. Baughman.

11 We researched that. And were confident, you will

12 give him a sentence on count 2. And that will run concurrent

. 13 to the sentence on count 1.
14 THE COURT: I think that--

15 MS. CARPENTER: And for the record, your Honor.

16 THE COURT: Go ahead.

17 MS. CARPENTER: The Prosecutor did state, at sidebar

18 we will nob pros. We will dismiss the count.

19 THE COURT: I didnt hear that. I heard that I would

20 have to toss one if they couldnt be convicted of both.

21 MR. MUSCAT: Right.

22 THE COURT: I dont remember ever hearing anything

23 that they would look into a felony murder or a murder 1. But

24 regardless. It truly makes no difference given--cause

25 attorneys say things that arent the state of the law all the
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convicted on both. And if they were, I think I was 

represented I would just have to toss one. But-

MR. MUSCAT: No, it was rep-what was represented and 

I'm not sure who said what. But what I recall was that we 

would research on whether or not there needs to be a merger 

the murder 1, felony murder situation that we run into all the 

time. And the law is clear. 

Because there is a separate element contained in 

count 2, we don't have to have that merger. And we did. We 

talked to Mr. Baughman. 

We researched that. And we're confident, you will 

give him a sentence on count 2. And that will run concurrent 

to the sentence on count 1. 

THE COURT: I think that--

MS. CARPENTER: And for the record, your Honor. 

THE COURT: Go ahead. 

MS. CARPENTER: The Prosecutor did state, at sidebar 

we will nolo pros. We will dismiss the count. 

THE COURT: I didn't hear that. I heard that I would 

have to toss one if they couldn't be convicted of both. 

MR. MUSCAT: Right. 

THE COURT: I don't remember ever hearing anything 

that they would look into a felony murder or a murder 1. But 

regardless. It truly makes no difference given--'cause 

attorneys say things that aren't the state of the law all the 
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. 1 time.

2 And whether or not their representations are correct

3 or not, Im still bound to follow the law. And in this case

4 they are different charges. They are different elements. I

5 dont, and I was just reviewing firearm intentionally aimed.

6 I dont see anything that--I think that fact that it

7 says without malice is just something that neednt be proved.

8 It doesnt mean that without malice should have been proven.

9 So I dont think that that makes them an inconsistent verdict.

10 For that reason I think 10 points is accurate. But

11 that doesnt change where were at right now. Were still at

12 180 to 300.

. 13 MS. CARPENTER: Yes.
14 THE COURT: But your objections noted. And that

15 will be interesting to take up Ms. Carpenter.

16 MS. CARPENTER: And, your Honor, I would--thank you.

17 And this trial has been interesting. It continues. Your

18 Honor, it does change a lot.

19 And I just want to put on the record the guidelines.

20 If you would have scored that at zero, for murder 2, would

21 have been 144 to 240 months. And now, your Honor, I believe

22 you said 180 to something.

23 THE COURT: Yeah. So it wouldve been, rather than

24 being what, were looking at 15 to 25. It would have reduced

25 it from that to 12 to 20. All right. Its noted. Okay.
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time. 

And whether or not their representations are correct 

or not, I'm still bound to follow the law. And in this case 

they are different charges. They are different elements. I 

don't, and I was just reviewing firearm intentionally aimed. 

I don't see anything that--I think that fact that it 

says without malice is just something that needn't be proved. 

It doesn't mean that without malice should have been proven. 

So I don't think that that makes them an inconsistent verdict. 

For that reason I think 10 points is accurate. But 

that doesn't change where we're at right now. We're still at 

180 to 300. 

MS. CARPENTER: Yes. 

THE COURT: But your objection's noted. And that 

will be interesting to take up Ms. Carpenter. 

MS. CARPENTER: And, your Honor, I would--thank you. 

And this trial has been interesting. It continues. Your 

Honor, it does change a lot. 

And I just want to put on the record the guidelines. 

If you would have scored that at zero, for murder 2, would 

have been 144 to 240 months. And now, your Honor, I believe 

you said 180 to something. 

THE COURT: Yeah. So it would've been, rather than 

being what, we're looking at 15 to 25. It would have reduced 

it from that to 12 to 20. All right. It's noted. Okay . 
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. 1 actions amount to murder in the second degree. Murder. Not

2 manslaughter. And we ask the Court to sentence him

3 accordingly.

4 THE COURT: Okay. Go ahead Ms. Carpenter. You can

5 argue your position before I give you client an opportunity to

6 speak.

7 MS. CARPENTER: Thank you, your Honor. The jury has

8 spoken. I still cant accept their verdict. But I will for

9 purposes of sentencing. And I will not argue that this should

10 have been manslaughter or should have been an acquittal

11 because of self-defense. Thats not the proper place.

12 But the Prosecutor is right. And I wrote it in a

. 13 sentencing memo. I am asking this Court to sentence within
14 the manslaughter guidelines.

15 Those would be, as how the Court has scored it, I

16 have it down as 43 to 86 months plus the two years. And I

17 know, your Honor, theres a big gap between my position and

18 the Prosecutors position. Theyre asking for 15 plus two.

19 Thats 17 years in prison, your Honor. Thats a

20 death sentence. Mr. Wafer is 55 years old. If you give him

21 17 years he will never get out.

22 You had an opportunity to talk to these jurors and

23 we didnt get that. And they dont think hes a bad guy.

24 They dont want a life sentence. They told you that.

25 If you give him 17 years its a life sentence, your
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actions amount to murder in the second degree. Murder. Not 

manslaughter. And we ask the Court to sentence him 

accordingly. 

THE COURT: Okay. Go ahead Ms. Carpenter. You can 

argue your position before I give you client an opportunity to 

speak. 

MS. CARPENTER: Thank you, your Honor. The jury has 

spoken. I still can't accept their verdict. But I will for 

purposes of sentencing. And I will not argue that this should 

have been manslaughter or should have been an acquittal 

because of self-defense. That's not the proper place. 

But the Prosecutor is right. And I wrote it in a 

sentencing memo. I am asking this Court to sentence within 

the manslaughter guidelines. 

Those would be, as how the Court has scored it, I 

have it down as 43 to 86 months plus the two years. And I 

know, your Honor, there's a big gap between my position and 

the Prosecutor's position. They're asking for 15 plus two. 

That's 17 years in prison, your Honor. That's a 

death sentence. Mr. Wafer is 55 years old. If you give him 

17 years he will never get out. 

You had an opportunity to talk to these jurors and 

we didn't get that. And they don't think he's a bad guy. 

They don't want a life sentence. They told you that. 

If you give him 17 years it's a life sentence, your 
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. 1 Honor. So, so what I am asking, your Honor, is to depart. I

2 gave you numerous reasons in my sentencing memo, why to depart

3 in this case.

4 And I want to step back before I, before I do it I

5 do want to address the McBride family. And Mr. Wafer will

6 speak. I dont know if I can, I never know if I can look at--

7 THE COURT: Just face the Court. You can address

8 them. Face me.

9 MS. CARPENTER: Because I never know whats proper.

10 And I want to explain it. Even me, as a lawyer, whos done

11 this for 15 years. When youre in a courtroom and you have a

12 victims family whos in pain; its not easy to go up and

. 13 shake their hand and say Im so sorry.

14 So when they said they havent heard and apology

15 its because of me. Mr. Wafer will make his statement. But I

16 will tell you. And I hope the McBride family will understand

17 from the day one, I met Mr. Wafer he didnt think about

18 himself.

19 He wasnt my typical client, would be going. What

20 about me? What about me? His first question to me, after he

21 learned there as an autopsy was, does that mean her parents

22 dont get to bury her?

23 Does that sound like somebody whos not remorseful.

24 Who doesnt care. He has nightmares about Ms. McBride. And

25 he took a 19 year old womans life. Gone.
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Honor. So, so what I am asking, your Honor, is to depart. I 

gave you numerous reasons in my sentencing memo, why to depart 

in this case. 

And I want to step back before I, before I do it I 

do want to address the McBride family. And Mr. Wafer will 

speak. I don't know if I can, I never know if I can look at-­

THE COURT: Just face the Court. You can address 

them. Face me. 

MS. CARPENTER: Because I never know what's proper. 

And I want to explain it. Even me, as a lawyer, who's done 

this for 15 years. When you're in a courtroom and you have a 

victim's family who's in pain; it's not easy to go up and 

shake their hand and say I'm so sorry. 

So when they said they haven't heard and apology 

it's because of me. Mr. Wafer will make his statement. But I 

will tell you. And I hope the McBride family will understand 

from the day one, I met Mr. Wafer he didn't think about 

himself. 

He wasn't my typical client, would be going. What 

about me? What about me? His first question to me, after he 

learned there as an autopsy was, does that mean her parent's 

don't get to bury her? 

Does that sound like somebody who's not remorseful. 

Who doesn't care. He has nightmares about Ms. McBride. And 

he took a 19 year old woman's life. Gone. 
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. 1 He lives with that everyday. Its, so when I hear

2 that he hasnt taken responsibility, he has. And his remorse

3 is more than any client Ive ever seen. And I do get

4 emotional about this case. And about Mr. Wafer.

5 And Im sorry. And I know my dad has told me dont

6 cry in court. Ha ha ha.

7 THE COURT: Youre not a robot. Go ahead.

8 MS. CARPENTER: Im not. And I really care about

9 this man. I do Ted. And I feel like I let him down. And Im

10 hoping you dont, your Honor.

11 Let him get out of prison. And I will give you the

12 legal reasons why you can. And I will compose myself.

. 13 And thats not what I said in my opening statement.
14 I tell a story different than Mr. Wafer. Were completely

15 different people. I am so emotional. And hes not. That

16 doesnt mean he doesnt feel. And he does.

17 Substantial and compelling reasons, your Honor. And

18 I wanted to step back and say for sentencing theres two

19 goals. Theres punishment, which I believe there should be.

20 A 19 year old girl is dead.

21 The McBride family wants some justice. And they

22 should get some incarceration. I agree. But then you have to

23 balance that with rehabilitation as the trial Court.

24 So youve got the balancing act of how much do I

25 punish a man. And how much can he be rehabilitated. And in
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He lives with that everyday. It's, so when I hear 

that he hasn't taken responsibility, he has. And his remorse 

is more than any client I've ever seen. And I do get 

emotional about this case. And about Mr. Wafer. 

And I'm sorry. And I know my dad has told me don't 

cry in court. Ha ha ha. 

THE COURT: You're not a robot. Go ahead. 

MS. CARPENTER: I'm not. And I really care about 

this man. I do Ted. And I feel like I let him down. And I'm 

hoping you don't, your Honor. 

Let him get out of prison. And I will give you the 

legal reasons why you can. And I will compose myself. 

And that's not what I said in my opening statement. 

I tell a story different than Mr. Wafer. We're completely 

different people. I am so emotional. And he's not. That 

doesn't mean he doesn't feel. And he does. 

Substantial and compelling reasons, your Honor. And 

I wanted to step back and say for sentencing there's two 

goals. There's punishment, which I believe there should be. 

A 19 year old girl is dead. 

The McBride family wants some justice. And they 

should get some incarceration. I agree. But then you have to 

balance that with rehabilitation as the trial Court. 

So you've got the balancing act of how much do I 

punish a man. And how much can he be rehabilitated. And in 
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. 1 this case, your Honor, I was telling the Prosecutors. I

2 dont, on murder 2 convictions and the sentencing guidelines

3 are so low. Usually Im scoring hundreds of points on things.

4 Not for Mr. Wafer.

5 He is--rehabilitation for Mr. Wafer is, is high.

6 You have Dr. Gerald Shiners report. He did a psychological

7 evaluation of Mr. Wafer.

8 THE COURT: I read it.

9 MS. CARPENTER: And he says in it that he is, no

10 history of violence. No loss of control irritability. No

11 antisocial trends. Hes a mild mannered withdrawn man whos

12 structured his time with compulsive work habits.

. 13 He represents no risk to the community. Theres no
14 paranoia in him. He has no prior episodes. He has a good;

15 this is Dr. Shiner who is very respected psychiatrist in

16 these, for psycho evaluations with the Court.

17 He says he has a good rehabilitation potential. For

18 understanding the destructive nature of his actions to himself

19 and the community. And that he says, Dr. Shiner, in his

20 professional opinion says, Mr. Wafer represents very little

21 risk to the community. And that there would be no befit to

22 Mr. Wafer or the community in a lengthy confinement.

23 Mr. Wafers never ever gonna own a gun again in his

24 life. It will unlawful. And he never wants to touch a gun

25 again.
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this case, your Honor, I was telling the Prosecutors. I 

don't, on murder 2 convictions and the sentencing guidelines 

are so low. Usually I'm scoring hundreds of points on things. 

Not for Mr. Wafer. 

He is--rehabilitation for Mr. Wafer is, is high. 

You have Dr. Gerald Shiner's report. He did a psychological 

evaluation of Mr. Wafer. 

THE COURT: I read it. 

MS. CARPENTER: And he says in it that he is, no 

history of violence. No loss of control irritability. No 

antisocial trends. He's a mild mannered withdrawn man who's 

structured his time with compulsive work habits. 

He represents no risk to the community. There's no 

paranoia in him. He has no prior episodes. He has a good; 

this is Dr. Shiner who is very respected psychiatrist in 

these, for psycho evaluations with the Court. 

He says he has a good rehabilitation potential. For 

understanding the destructive nature of his actions to himself 

and the community. And that he says, Dr. Shiner, in his 

professional opinion says, Mr. Wafer represents very little 

risk to the community. And that there would be no befit to 

Mr. Wafer or the community in a lengthy confinement. 

Mr. Wafer's never ever gonna own a gun again in his 

life. It will unlawful. And he never wants to touch a gun 

again . 
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. 1 And his only way to re-offend is if he owned a

2 shotgun. If he didnt own a shotgun and he wishes he didnt

3 have one that night. And this never woulda happened.

4 He is, he was always good on bond. He always showed

5 up. He is not, he needs to get some therapy. So, your Honor,

6 so when you balance those two.

7 And I think you need to look at the substantial and

8 compelling reasons to show that there is much rehabilitative

9 potential. And that Mr. Wafer deserves a chance to get out of

10 prison at one day. And I know youve read my sentencing memo.

11 And Ive listed, Ive given you, you know, your

12 Honor. Youre an intelligent Judge. You know that you only

. 13 need one substantial and compelling reason to depart downward.

14 And I gave you about 11 of em. And just like a reasonable

15 doubt, you just need to pick one.

16 And they have to be verifiable. You cant just make

17 em up. And they cant be recognize already in the sentencing

18 guidelines. And I have given you things that are

19 articularable.

20 That arent in the guidelines. And that apply in

21 this case. His prior record is number 1. Hes got two drunk

22 drivings from 1998 and 1994. Nothing since then.

23 That shows you, your Honor, he can be rehabilitated.

24 He did have a little bit of a pattern there drinking and

25 driving. And then when his second time came around and he got
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And his only way to re-offend is if he owned a 

shotgun. If he didn't own a shotgun and he wishes he didn't 

have one that night. And this never woulda happened. 

He is, he was always good on bond. He always showed 

up. He is not, he needs to get some therapy. So, your Honor, 

so when you balance those two. 

And I think you need to look at the substantial and 

compelling reasons to show that there is much rehabilitative 

potential. And that Mr. Wafer deserves a chance to get out of 

prison at one day. And I know you've read my sentencing memo. 

And I've listed, I've given you, you know, your 

Honor. You're an intelligent Judge. You know that you only 

need one substantial and compelling reason to depart downward. 

And I gave you about 11 of 'em. And just like a reasonable 

doubt, you just need to pick one. 

And they have to be verifiable. You can't just make 

'em up. And they can't be recognize already in the sentencing 

guidelines. And I have given you things that are 

articularable. 

That aren't in the guidelines. And that apply in 

this case. His prior record is number 1. He's got two drunk 

driving's from 1998 and 1994. Nothing since then. 

That shows you, your Honor, he can be rehabilitated. 

He did have a little bit of a pattern there drinking and 

driving. And then when his second time came around and he got 
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. 1 treatment, he walks to the corner pub if he goes couple times

2 a month. It shows.

3 He learns his lesson. His age, your Honor, is the

4 second reason. Hes 55. Hes not an 18 year old kid that you

5 could give a 20 year sentence to and will get out.

6 Work history. He has, as Dr. Shiner said, he kind

7 of did get compulsive with work. Thats where he put all of

8 his energy into. And just days before this shooting Mr. Wafer

9 asked for a change in his position at the air port.

10 He went from outside building maintenance to inside

11 work. He, its a demotion. He wanted it. He got a little

12 bit less money. But his health was getting to be a point

. 13 where he couldnt take the outside work. He was gonna learn
14 computers for the first time in his life.

15 And this was just days. And I think that also goes

16 to show you what kind of man pulled that trigger that night.

17 And aging man who likes his neighborhood and was scared.

18 The forth reason. Circumstances around his arrest,

19 including cooperation with the police. I, I dont know why

20 the Prosecutor is saying he is not cooperative. And I tried

21 to explain. And Mr. Wafer didnt lie.

22 He did. say accident. But it was one of those

23 semantics. When you say a word and you dont know how it

24 happened. In the heat of it, youre like it was an accident.

25 It wasnt.
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treatment, he walks to the corner pub if he goes couple times 

a month. It shows. 

He learns his lesson. His age, your Honor, is the 

second reason. He's 55. He's not an 18 year old kid that you 

could give a 20 year sentence to and will get out. 

Work history. He has, as Dr. Shiner said, he kind 

of did get compulsive with work. That's where he put all of 

his energy into. And just days before this shooting Mr. Wafer 

asked for a change in his position at the air port. 

He went from outside building maintenance to inside 

work. He, it's a demotion. He wanted it. He got a little 

bit less money. But his health was getting to be a point 

where he couldn't take the outside work. He was gonna learn 

computers for the first time in his life. 

And this was just days. And I think that also goes 

to show you what kind of man pulled that trigger that night. 

And aging man who likes his neighborhood and was scared. 

The forth reason. Circumstances around his arrest, 

including cooperation with the police. I, I don't know why 

the Prosecutor is saying he is not cooperative. And I tried 

to explain. And Mr. Wafer didn't lie. 

He did say accident. But it was one of those 

semantics. When you say a word and you don't know how it 

happened. In the heat of it, you're like it was an accident. 

It wasn't. 
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. 1 And he took responsibility. He didnt say somebody

2 else did it. He never said Renisha grabbed for my gun or it

3 dropped on the floor. That would have been avoiding

4 responsibility.

5 Number 5, your Honor, I went over that in length.

6 How you can rehabilitate Mr. Wafer. I, theres no escalation

7 of the crime by law enforcement. Im still just, though if

8 there was more evidence collected a better investigation done.

9 We woulda had more proof she was breaking and entering.

10 He didnt do any community service. Community

11 support, your Honor. I do want to talk about this for a

12 minute. I gave the Court about, I think 15 letters of

. 13 support.
14 THE COURT: I read them.

15 MS. CARPENTER: And what was amazing, and I hope you

16 read the one from Larry Bagger. Larry Bagger is a CEO of a

17 company in Chicago. He called me out of the blue months ago.

18 He went to college with Mr. Wafer. They played at

19 Northern Michigan University on the football team together.

20 And that hadnt stayed in contact. But Mr. Bagger called me

21 up and was shocked it was Ted who got into this situation.

22 He said, of all the men on the football team, Ted

23 was a starting defensive on the defensive line as a freshman.

24 Steve Mariucci was quarterback. I always think thats great.

25 And Ted dropped out after a year of college. He couldnt
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And he took responsibility. He didn't say somebody 

else did it. He never said Renisha grabbed for my gun or it 

dropped on the floor. That would have been avoiding 

responsibility. 

Number 5, your Honor, I went over that in length. 

How you can rehabilitate Mr. Wafer. I, there's no escalation 

of the crime by law enforcement. I'm still just, though if 

there was more evidence collected a better investigation done. 

We woulda had more proof she was breaking and entering. 

He didn't do any community service. Community 

support, your Honor. I do want to talk about this for a 

minute. I gave the Court about, I think 15 letters of 

support . 

THE COURT: I read them. 

MS. CARPENTER: And what was amazing, and I hope you 

read the one from Larry Bagger. Larry Bagger is a CEO of a 

company in Chicago. He called me out of the blue months ago. 

He went to college with Mr. Wafer. They played at 

Northern Michigan University on the football team together. 

And that hadn't stayed in contact. But Mr. Bagger called me 

up and was shocked it was Ted who got into this situation. 

He said, of all the men on the football team, Ted 

was a starting defensive on the defensive line as a freshman. 

Steve Mariucci was quarterback. I always think that's great. 

And Ted dropped out after a year of college. He couldn't 
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. 1 quite, you know, he didnt--he didnt think he had the

2 intelligence for it.

3 And he, even though hes a college football player

4 he was the most mild mannered, get along with everybody type

5 of guy. And thats who he is today. He is not outgoing.

6 Hes never had, and you saw, I gave you some--the

7 Free Press talked to some neighbors that I couldnt get to

8 talk. And they all said--did you read that one Free Press

9 article where the neighbor said, I talked to Ted after the

10 shooting. He was so scared.

11 And they all think hes a good neighbor. Nobody

12 wants to get involved. Thats why youre not seeing all their

. 13 letters. But I have talked to many of em. Nobody has any
14 issues with Ted in the neighborhood.

15 Hes that type of neighbor you want. He keeps the

16 corner house clean. He helps cut the lawns for the elderly

17 people. He gives out the best Halloween candy, according to

18 one of his teenage neighbors.

19 Your Honor, and the ninth reason for a substantial

20 and compelling reason to depart is his family support. Mr.

21 Wafers family is everything to him. Its his world. Thats

22 why he doesnt have a wife.

23 He kind of never found the right woman. And then he

24 just kinda gave up on ever having his own family. So he, he

25 has an elderly mom with dementia who will die soon.
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quite, you know, he didn't--he didn't think he had the 

intelligence for it. 

And he, even though he's a college football player 

he was the most mild mannered, get along with everybody type 

of guy. And that's who he is today. He is not outgoing. 

He's never had, and you saw, I gave you some--the 

Free Press talked to some neighbors that I couldn't get to 

talk. And they all said--did you read that one Free Press 

article where the neighbor said, I talked to Ted after the 

shooting. He was so scared. 

And they all think he's a good neighbor. Nobody 

wants to get involved. That's why you're not seeing all their 

letters. But I have talked to many of 'em. Nobody has any 

issues with Ted in the neighborhood. 

He's that type of neighbor you want. He keeps the 

corner house clean. He helps cut the lawns for the elderly 

people. He gives out the best Halloween candy, according to 

one of his teenage neighbors. 

Your Honor, and the ninth reason for a substantial 

and compelling reason to depart is his family support. Mr. 

Wafer's family is everything to him. It's his world. That's 

why he doesn't have a wife. 

He kind of never found the right woman. And then he 

just kinda gave up on ever having his own family. So he, he 

has an elderly mom with dementia who will die soon . 
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. 1 His father, who is his best friend died about two

2 years ago. And I just ask, when you think about family

3 support, hes got a brother and a sister also. That he can

4 get out at some point to see his mother before she dies.

5 Theres no drug problems. Mitigating circumstances,

6 your Honor. You heard that in trial. You know why, and this

7 wasnt planned. He didnt go out looking for this. It came t

8 him, your Honor.

9 And maybe he did make a bad choice in opening that

10 door. But the choice doesnt define who he is as a person.

11 Less serious nature of the offense is another substantial and

12 compelling reason to depart.

. 13 Your Honor, I really do believe if there was a
14 conviction it should have been manslaughter. It really does

15 fit a manslaughter more than a murder. The jury didnt see

16 it.

17 Demonstration of good behavior while on bond. Hes

18 been, have had no issues. No flight risk. Hes always, hes

19 beat me to court a lot of times.

20 And then the last one. And this is where Ill end,

21 your Honor, and let Mr. Wafer say something. Cause Ive

22 spoken for a lot. And thank you, your Honor, for letting me,

23 for listening.

24 Remorse for Ms. McBride. Thats not taking into

25 account in the sentencing guidelines. And you heard the
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His father, who is his best friend died about two 

years ago. And I just ask, when you think about family 

support, he's got a brother and a sister also. That he can 

get out at some point to see his mother before she dies. 

There's no drug problems. Mitigating circumstances, 

your Honor. You heard that in trial. You know why, and this 

wasn't planned. He didn't go out looking for this. It came t 

him, your Honor. 

And maybe he did make a bad choice in opening that 

door. But the choice doesn't define who he is as a person. 

Less serious nature of the offense is another substantial and 

compelling reason to depart. 

Your Honor, I really do believe if there was a 

conviction it should have been manslaughter. It really does 

fit a manslaughter more than a murder. The jury didn't see 

it. 

Demonstration of good behavior while on bond. He's 

been, have had no issues. No flight risk. He's always, he's 

beat me to court a lot of times. 

And then the last one. And this is where I'll end, 

your Honor, and let Mr. Wafer say something. 'Cause I've 

spoken for a lot. And thank you, your Honor, for letting me, 

for listening. 

Remorse for Ms. McBride. That's not taking into 

account in the sentencing guidelines. And you heard the 
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. 1 family wants to heard hear. Anybody would. And he hasnt.

2 And I told Ted to share. Its hard for him. Hes

3 a, he knows all eyes are on him. But I think its better for

4 him to tell you and the family his remorse than if I do. So.

5 THE COURT: Okay.

6 MS. CARPENTER: I would ask though, your Honor, that

7 - before Mr. Wafer speaks that you do sentence within the

8 manslaughter guidelines. Go on the top of the guideline for

9 manslaughter. The 80 months plus 2.

10 Or go somewhere in between if you dont think, you

11 think manslaughters to low, go somewhere in between the two.

12 But if you give him, if you give Mr. Wafer anything more than

. 13 eight years plus two, hes never coming out of prison alive.
14 THE COURT: Okay. Do you want to come up with your

15 client.

16 MS. CARPENTER: Yes.

17 THE COURT: Mr. Wafer this is the time and date set

18 for sentencing. I understand theres something youd like to

19 say on your own behalf?

20 MR. WAFER: Just to the parents, family and friends

21 of Renisha McBride, I apologize from the bottom of my heart.

22 And I am truly sorry for you loss. I can only hope and pray

23 that somehow you can forgive me.

24 My family and friends also grieve. For, from my

25 fear I caused the loss of a life that was to young to leave
37
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family wants to heard hear. Anybody would. And he hasn't. 

And I told Ted to share. It's hard for him. He's 

a, he knows all eyes are on him. But I think it's better for 

him to tell you and the family his remorse than if I do. So. 

THE COURT: Okay. 

MS. CARPENTER: I would ask though, your Honor, that 

before Mr. Wafer speaks that you do sentence within the 

manslaughter guidelines. Go on the top of the guideline for 

manslaughter. The 80 months plus 2. 

Or go somewhere in between if you don't think, you 

think manslaughter's to low, go somewhere in between the two. 

But if you give him, if you give Mr. Wafer anything more than 

eight years plus two, he's never coming out of prison alive. 

THE COURT: Okay. Do you want to come up with your 

client. 

MS. CARPENTER: Yes. 

THE COURT: Mr. Wafer this is the time and date set 

for sentencing. I understand there's something you'd like to 

say on your own behalf? 

MR. WAFER: Just to the parents, family and friends 

of Renisha McBride, I apologize from the bottom of my heart. 

And I am truly sorry for you loss. I can only hope and pray 

that somehow you can forgive me. 

My family and friends also grieve. For, from my 

fear I caused the loss of a life that was to young to leave 
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1 this world. And for that Ill carry that guilt and sorrow for

2 ever.

3 I only wish that I could take this horrible tragedy

4 back. I ask the Court and your Honor, for mercy.

5 THE COURT: Thank you Mr. Wafer. This is one of the

6 saddest cases I have ever had. A young womans life is gone.

7 And an otherwise law abiding citizens life is ruined.

8 A common theme from the letters from your friends

9 and family Mr. Wafer, is that of bad choices. And although

10 the evidence clearly showed in this case that Ms. McBride made

11 some terrible choices that night, none of them justified

12 taking her life.

. 13 I do not believe that you are a cold blooded murder.
14 Or that this case has anything to do with race. Or that you

15 are some sort of monster. I do believe that you acted out of

16 some fear, but mainly anger and panic.

17 And an unjustified fear is never an excuse for

18 taking someones life. In order to take someones life based

19 on fear, it has to be honest and reasonable. And someone

20 knocking or pounding on your door at 4:30 in the morning,

21 rarely creates an honest and reasonable situation that would

22 justify taking another persons life.

23 So what do we have. One life gone and one life

24 ruined. I am confident that if you werent going to prison

25 today you would never commit another crime, for the rest of
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this world. And for that I'll carry that guilt and sorrow for 

ever. 

I only wish that I could take this horrible tragedy 

back. I ask the Court and your Honor, for mercy. 

THE COURT: Thank you Mr. Wafer. This is one of the 

saddest cases I have ever had. A young woman's life is gone. 

And an otherwise law abiding citizen's life is ruined. 

A common theme from the letters from your friends 

and family Mr. Wafer, is that of bad choices. And although 

the evidence clearly showed in this case that Ms. McBride made 

some terrible choices that night, none of them justified 

taking her life. 

I do not believe that you are a cold blooded murder. 

Or that this case has anything to do with race. Or that you 

are some sort of monster. I do believe that you acted out of 

some fear, but mainly anger and panic. 

And an unjustified fear is never an excuse for 

taking someone's life. In order to take someone's life based 

on fear, it has to be honest and reasonable. And someone 

knocking or pounding on your door at 4:30 in the morning, 

rarely creates an honest and reasonable situation that would 

justify taking another person's life. 

So what do we have. One life gone and one life 

ruined. I am confident that if you weren't going to prison 

today you would never commit another crime, for the rest of 
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. 1 your life. I am also certain that you are remorseful and that

2 you regret your actions immeasurably.

3 However, none of that excuses what happened in this

4 case. And Im certain that youve thought about the family

5 over and over again. And how the evidence in this case showed

6 that when Ms. McBride was intoxicated, disoriented, injured

7 and bleeding.

8 Regardless of whether or not she sought she help.

9 She needed help. And when she needed help she ended up

10 meeting her death. I fully recognize that you did not bring

11 these circumstances to your door step. They arrived there.

12 But once they did, you made choices that brought us here

. 13 today.
14 I would call it the worst mistake of your life. But

15 I dont know that you can ever us the word mistake to describe

16 a murder. And a person was murdered.

17 I cannot go below the guidelines. In this case your

18 attorney wanted four to seven. The Prosecutors Office

19 through the People of the State of Michigan through Kim

20 Worthys Office have asked for a guideline sentence. And I

21 think that thats reasonable.

22 I do have to assess costs. Sixty-eight dollars

23 State Cost. Crime Victims assessment in the amount of $130.

24 Youre going to be sentenced to two years for the felony

25 firearm conviction. Which will be consecutive to the murder I

39

• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

your life. I am also certain that you are remorseful and that 

you regret your actions immeasurably. 

However, none of that excuses what happened in this 

case. And I'm certain that you've thought about the family 

over and over again. And how the evidence in this case showed 

that when Ms. McBride was intoxicated, disoriented, injured 

and bleeding. 

Regardless of whether or not she sought she help. 

She needed help. And when she needed help she ended up 

meeting her death. I fully recognize that you did not bring 

these circumstances to your door step. They arrived there. 

But once they did, you made choices that brought us here 

today. 

I would call it the worst mistake of your life. But 

I don't know that you can ever us the word mistake to describe 

a murder. And a person was murdered. 

I cannot go below the guidelines. In this case your 

attorney wanted four to seven. The Prosecutor's Office 

through the People of the State of Michigan through Kim 

Worthy's Office have asked for a guideline sentence. And I 

think that that's reasonable. 

I do have to assess costs. Sixty-eight dollars 

State Cost. Crime Victim's assessment in the amount of $130. 

You're going to be sentenced to two years for the felony 

firearm conviction. Which will be consecutive to the murder I 

39 

R
EC

EIV
ED

 by M
SC

 12/29/2020 8:26:11 PM



. 1 the second degree and the statutory manslaughter convictions.

2 Which will run concurrent to one another.

3 For the second degree murder conviction, Im going

4 to sentence you to 15 to 30 years. For the statutory

5 manslaughter, seven to 15 years. You will receive credit for

6 28 days.

7 Mr. Wafer you have a right to appeal your conviction

8 and sentence with the Court of Appeals. If you cant afford

9 an attorney one will appointed for you. And that attorney

10 will be furnished with the necessary record required to handle

11 your appeal. And that request sir, must be made within 42

12 days.

• 13 MS. CARPENTER: Your Honor, for the record Mr. Wafer

14 has filed out the notice of right to timely appeal and request

15 for a court appointed attorney. He does request one. And I

16 have handed it to your clerk so it can be filed.

17 THE COURT: Of course. Thank you very much. Thats

18 all.

19 (At 10:10 a.m., proceedings concluded)
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the second degree and the statutory manslaughter convictions. 

Which will run concurrent to one another. 

For the second degree murder conviction, I'm going 

to sentence you to 15 to 30 years. For the statutory 

manslaughter, seven to 15 years. You will receive credit for 

28 days. 

Mr. Wafer you have a right to appeal your conviction 

and sentence with the Court of Appeals. If you can't afford 

an attorney one will appointed for you. And that attorney 

will be furnished with the necessary record required to handle 

your appeal. And that request sir, must be made within 42 

days. 

MS. CARPENTER: Your Honor, for the record Mr. Wafer 

has filed out the notice of right to timely appeal and request 

for a court appointed attorney. He does request one. And I 

have handed it to your clerk so it can be filed. 

THE COURT: Of course. Thank you very much. That's 

all. 

(At 10:10 a.m., proceedings concluded) 
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STATE OF MICHIGAN

COURT OF APPEALS

PEOPLEOF THE STATE OF MICHIGAN, UNPUBLISHED
April 5, 2016

Plaintiff-Appellee,

v No. 324018
WayneCircuit Court

THEODORE PAULWAFER, LC No. 14-000152-FC

Defendant-Appellant.

Before: STEPHENS,P.J., andHOEKSTRA andSERVITTO,JJ.

PERCURIAM.

A jury convicted defendantof second-degreemurder, MCL 750.317, statutory
involuntarymanslaughter (dischargeof an intentionally aimed firearm resultingin death),MCL
750.329,andpossessionof a firearm during the commissionof a felony (felony-firearm),MCL
750.227b. The trial courtsentenceddefendant to concurrentprison termsof 15 to 30 years for
the second-degreemurderconviction and7 to 15 years for the manslaughter conviction, to be
served consecutive to a two-yearterm of imprisonmentfor the felony-firearm conviction.
Defendant appeals asof right. For the reasons explained in this opinion,weaffirm defendants
convictions but remandfor Crosby proceedingsin accordance withPeople v Lockridge,498
Mich 358; 870NW2d 502 (2015).

OnNovember2, 2013,at approximately4:30 a.m., defendantshot and killed 19-year-old
RenishaMcBride on the front porchof defendantshome in DearbornHeights. McBride had
beenin a caraccidentbefore theshooting,and it is uncertainhow or why shecame to be at
defendantshome. She had marijuanain her systemand her blood alcohollevel was .218.
Defendantadmittedthat heshot McBride, but he asserted at trial that he did soin self-defense
because he thought McBride was tryingto breakinto his home. However, the evidenceshowed
that McBride was not armed at the timeof the shooting,and she possessedno burglary tools.
Thejury convicted defendantof second-degreemurder,statutoryinvoluntarymanslaughter,and
felony-firearm. The trial court sentenced defendant as notedabove. Defendant nowappealsas
ofright.

United States vCrosby,397 F3d103 (CA 2, 2005).

—1—

STATE OF MICHIGAN 

COURT OF APPEALS 

PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff-Appellee, 

V 

THEODORE PAUL WAFER, 

Defendant-Appellant. 

Before: STEPHENS, P.J., and HOEKSTRA and SERVITTO, JJ. 

PERCURIAM. 

UNPUBLISHED 
April 5, 2016 

No. 324018 
Wayne Circuit Court 
LC No. 14-000152-FC 

A jury convicted defendant of second-degree murder, MCL 750.317, statutory 
involuntary manslaughter (discharge of an intentionally aimed firearm resulting in death), MCL 
750.329, and possession of a firearm during the commission of a felony (felony-firearm), MCL 
750.227b. The trial court sentenced defendant to concurrent prison terms of 15 to 30 years for 
the second-degree murder conviction and 7 to 15 years for the manslaughter conviction, to be 
served consecutive to a two-year term of imprisonment for the felony-firearm conviction. 
Defendant appeals as of right. For the reasons explained in this opinion, we affirm defendant's 
convictions but remand for Crosby1 proceedings in accordance with People v Lockridge, 498 
Mich 358; 870 NW2d 502 (2015). 

On November 2, 2013, at approximately 4:30 a.m., defendant shot and killed 19-year-old 
Renisha McBride on the front porch of defendant's home in Dearborn Heights. McBride had 
been in a car accident before the shooting, and it is uncertain how or why she came to be at 
defendant's home. She had marijuana in her system and her blood alcohol level was .218. 
Defendant admitted that he shot McBride, but he asserted at trial that he did so in self-defense 
because he thought McBride was trying to break into his home. However, the evidence showed 
that McBride was not armed at the· time of the shooting, and she possessed no burglary tools. 
The jury convicted defendant of second-degree murder, statutory involuntary manslaughter, and 
felony-firearm. The trial court sentenced defendant as noted above. Defendant now appeals as 
of right. 

1 United States v Crosby, 397 F3d 103 (CA 2, 2005). 
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I. JURY INSTRUCTIONS

Defendantfirst arguesthat the trial court erred when it denied his requestfor a jury
instructionbasedon MCL 780.951(1), whichwould haveaffordedhim the benefitofa rebuttable
presumptionthat he had an honestand reasonablebelief that imminent death or great bodily
harm would occur. Specifically,defendantmaintains thisinstruction was warranted because
therewas evidenceto support the assertion thatMcBride was in the processof breakingand
enteringat the timeof theshooting.

We review de novo questionsof law, andwe review for an abuseof discretiona trial
courts determination whether ajury instruction appliesto the factsof the case. People v
Dupree,486 Mich 693, 702;788 NW2d 399 (2010). A defendantin a criminal trial is entitled
to have a properlyinstructedjury consider the evidence against him orher. People vDobek,
274 Mich App 58, 82; 732 NW2d546 (2007). Whenadefendantrequests ajury instruction on
a theoryor defense thatis supportedby theevidence,the trial court must give theinstruction.
People v Riddle,467 Mich 116, 124; 649 NW2d 30 (2002). However, if an applicable
instructionwas notgiven, the defendantbearsthe burdenof establishingthat the trialcourts
failure to give the requestedinstruction resulted in a miscarriageof justice. Id. Thus,
[r]eversalfor failure to provide ajury instructionis unwarrantedunlessit appears that itis more
probablethan not that theerror was outcomedeterminative.People vMcKinney, 258 Mich
App 157, 163; 670 NW2d254(2003).

A successful claim of self-defenserequires a finding that the defendant acted
intentionally, butthat thecircumstancesjustifiedhis actions.Dupree,486 Mich at707 (citation
and quotation marksomitted). TheSelf-DefenseAct (SDA), MCL 780.971et seq.,codified the
circumstancesin which a personmay use deadly force inself-defense. . . without having the
duty to retreat.Dupree,486 Mich at708. MCL 780.972(1)(a) provides:

(1) An individual who has notor is not engaged in thecommissionof a
crime at the timehe or she uses deadly force may use deadly force against another
individual anywherehe or shehasthe legal right to be with no duty to retreatif
eitherofthefollowing applies:

(a) Theindividual honestly and reasonablybelievesthat theuseof deadly
force is necessaryto prevent theimminentdeathofor imminentgreat bodily harm
to himselfor herselfor to anotherindividual.

In this case, the trial courtinstructedthejury on self-defense,including the grounds for
self-defense, theprosecutorsburdenof proofregardingself-defense,the fact that an individual
in his home hasno duty to retreat,and the fact that a porchis considered partof a home. In
addition to theinstructionsgiven, defendantargues onappealhe was also entitled to a jury
instructionbasedon MCL 780.951(1), whichprovidesa rebuttable presumptionthat a defendant
who uses deadly force acted withan honestandreasonablebeliefthat imminent death . . . or
greatbodily harm tohimself. . . will occurif both ofthefollowing apply:

(a) The individual againstwhom deadly forceor force otherthandeadly
force is usedis in theprocessofbreaking and entering a dwellingor business
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(1) An individual who has not or is not engaged in the commission of a 
crime at the time he or she uses deadly force may use deadly force against another 
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either of the following applies: 
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force is necessary to prevent the imminent death of or imminent great bodily harm 
to himself or herself or to another individual. 

In this case, the trial court instructed the jury on self-defense, including the grounds for 
self-defense, the prosecutor's burden of proof regarding self-defense, the fact that an individual 
in his home has no duty to retreat, and the fact that a porch is considered part of a home. In 
addition to the instructions given, defendant argues on appeal he was also entitled to a jury 
instruction based on MCL 780.951(1), which provides a rebuttable presumption that a defendant 
who uses deadly force acted with "an honest and reasonable belief that imminent death ... or 
great bodily harm to himself ... will occur" if both of the following apply: 

(a) The individual against whom deadly force or force other than deadly 
force is used is in the process of breaking and entering a dwelling or business 
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premisesor committinghome invasionor hasbrokenand entereda dwelling or
businesspremisesorcommitted home invasionand is still present in thedwelling
or businesspremises,or is unlawfully attemptingto remove another individual
from adwelling,businesspremises,oroccupiedvehicle againsthis or herwill.

(b) The individualusing deadly force or force other than deadly force
honestly and reasonably believes that the individualis engaging inconduct
describedin subdivision(a). [Emphasisadded.]

Considering the plainlanguageof thestatute,these twosubsectionsdiffer in that subsection(a)
focuses on the conductofthe person againstwhom deadly forceis used, whereas subsection (b)
focuses on the stateofmind ofthepersonusingdeadlyforce.

In light ofdefendantstestimony abouthis fear arisingfrom the extentof thebangingand
pounding noise he heard attwo different doorsofhis home,the fact that the bangingoccurredat
such anearlyhourofthemorning,and the fact that therehad been other criminal incidents in the
neighborhood thatsummer,we agree that there wassufficientevidence tosupporta finding that
defendantmay have honestly and reasonably believed that apersonwas in theprocessof
breaking and enteringhis home. SeeMCL 780.95 1(1)(b).However, thefactthat defendant may
havereasonablyperceived McBride asattemptingto break into his home does not establish that
she wasactuallytrying to do so. Cf. People v Mills,450 Mich 61, 83; 537 NW2d 909 (1995),
mod 450 Mich1212(1995)(Peoplecan appear onewayto someone else when in actuality there
is somethingelse causing them to act the way they are beingobserved.). In other words, the
principal dispute in this case concerns whether there wasevidenceto supporttheoccurrenceof
conductrequiredunder subsection(a).

Given the evidence presented at trial, weconcludethat the trial court did not abuseits
discretionwhenit determined that theevidencedid not supportthe assertion that McBride was
actually in the processofbreakingandenteringwhen theshootingoccurred.A breakingis any
useof force, however slight, to access whatever the defendantis entering. Peoplev Heft, 299
Mich App 69, 76; 829 NW2d 266 (2012). There wasevidencethat McBride wasbangingon
defendantsfront and side doors, which would potentially constitute ause of force.
Nonetheless, the evidence did notsupporta finding that McBride was attempting toaccessthe
house so asto be consideredin the processof breaking andentering a dwelling. SeeMCL
750.115(1);Heft, 299 Mich App at75-76. On the evening inquestion,McBride wasextremely
intoxicatedand she crashed hercar. Appearingdisorientated,McBride wanderedaway from the
crash site and shesomehowmade herway to defendantshome. McBride hadno burglartools
with her atdefendantshouse,and therewasno damageto the locks, door handles, ordoorsof
defendantshome. At best, the evidenceshowedthat McBride loudly poundedon defendants
doorsand that the screen in the outer front door haddroppeddown. But, without more, loud
ineffectualbangingon a door does notsupportthe claim that McBride was in theprocessof
breaking andentering. Moreover,at the point in time when defendant actually firedthe lethal
shot,McBride had apparently stoppedpoundingon thedoor. Defendanttestifiedthat hewentto
the front door, even though he had last heard banging at theside door. When heopenedit,
McBride came around thesideofthe home and defendant shot her before she couldexplainher
presence. On this record, the evidence does notsupportthe assertion that McBride was in the
processof breakingor entering when she was shot bydefendant. Consequently,the trial court
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conduct required under subsection (a). 

Given the evidence presented at trial, we conclude that the trial court did not abuse its 
discretion when it determined that the evidence did not support the assertion that McBride was 
actually in the process of breaking and entering when the shooting occurred. "A breaking is any 
use of force, however slight, to access whatever the defendant is entering." People v Heft, 299 
Mich App 69, 76; 829 NW2d 266 (2012). There was evidence that McBride was "banging" on 
defendant's front and side doors, which would potentially constitute a "use of force." 
Nonetheless, the evidence did not support a finding that McBride was attempting to access the 
house so as to be considered "in the process of breaking and entering a dwelling." See MCL 
750.115(1 ); Heft, 299 Mich App at 75-76. On the evening in question, McBride was extremely 
intoxicated and she crashed her car. Appearing disorientated, McBride wandered away from the 
crash site and she somehow made her way to defendant's home. McBride had no burglar tools 
with her at defendant's house, and there was no damage to the locks, door handles, or doors of 
defendant's home. At best, the evidence showed that McBride loudly pounded on defendant's 
doors and that the screen in the outer front door had "dropped" down. But, without more, loud 
ineffectual banging on a door does not support the claim that McBride was in the process of 
breaking and entering. Moreover, at the point in time when defendant actually fired the lethal 
shot, McBride had apparently stopped pounding on the door. Defendant testified that he went to 
the front door, even though he had last heard banging at the side door. When he opened it, 
McBride came around the side of the home and defendant shot her before she could explain her 
presence. On this record, the evidence does not support the assertion that McBride was in the 
process of breaking or entering when she was shot by defendant. Consequently, the trial court 
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did notabuseits discretionby denyingdefendantsrequestfor a jury instructionbasedon MCL
780.95l(1).2

II. PROSECUTORIALMISCONDUCT

Defendantnext arguesthat severalallegedinstancesof misconductby the prosecutors
deniedhim a fair trial. A defendantmust contemporaneouslyobject and request a curative
instruction to preserve a claimof prosecutorialmisconduct for appellatereview. People v
Bennett,290 Mich App 465, 475;802 NW2d 627 (2010). Defendant objected to theprosecutors
handling of the murder weapon duringthe prosecutorscross-examinationof defendant.
Accordingly, thatissueis preserved. However,he did not object to theremaininginstancesof
alleged misconductorhe did not objecton the samebasisnow presentedon appeal. Therefore,
themajority ofdefendantsclaimsof misconductareunpreserved.Seeid.

Generally,issuesofprosecutorial misconductare reviewedde novo to determine whether
the defendant was denied a fairand impartial trial. Id However, unpreservedclaims of
prosecutorial misconduct are reviewedfor plain error affectingsubstantialrights. People v
Gaines,306 Mich App 289, 308;856 NW2d 222 (2014). Under thisstandard,[r]eversal is
warrantedonly when plain error resultedin the convictionof an actuallyinnocentdefendant or
seriouslyaffected thefairness, integrity,or public reputationofjudicial proceedings.Peoplev
Callon, 256 Mich App 312, 329; 662 NW2d 501 (2003). Further, we cannot finderror
requiringreversalwherea curativeinstructioncould have alleviated anyprejudicial effect. Id.
at 329-330.

[A]llegations of prosecutorial misconductare consideredon a case-by-casebasis, and
thereviewingcourt must consider theprosecutorsremarksin context. Bennett,290Mich App
at 475. Theproprietyof a prosecutorsremarks will depend on theparticularfactsof thecase,
meaning thata prosecutorscommentsmustbe read as a wholeandevaluated inlight ofdefense
arguments and the relationship they bearto theevidence admittedat trial. Callon, 256 Mich
App at 330. Prosecutorsare typically affordedgreatlatitude regardingtheir argumentsand
conduct attrial. Peoplev Unger,278 Mich App 210, 236;749NW2d 272(2008).

Defendant first argues thatone of theprosecutors committedmisconduct when she held
the murderweapon in anunsafemanner such that it was pointed in thedirection of thejurors
during her cross-examinationof defendant. Thegun in question wasadmittedinto evidence,it
wasunloadedat the timeofthe incident,and, as noted,prosecutorsare typically afforded great

2 We note brieflythat, evenif thetrial courtshouldhaveinstructedthejury on thepresumption

found in MCL 780.951(1), defendanthasnot shownthat it is more probable than not that this
error affected theoutcomeof the proceedings. McKinney,258 Mich App at l63~ Defendant
admitted thathe shotMcBride andhis only claim was thathe did so inself-defense.However,
therewas scantevidenceofself-defensewhile, in contrast,thejury received detailedinstructions
on defendantsself-defensetheory and the prosecutorpresentedample evidenceto disprove
defendantsclaim of self-defensebeyond areasonabledoubt. On this record, thereis not a
reasonable probability that theinstructionatissuewould have affected theoutcome.
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II. PROSECUTORIAL MISCONDUCT 
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instruction" to preserve a claim of prosecutorial misconduct for appellate review. People v 
Bennett, 290 Mich App 465,475; 802 NW2d 627 (2010). Defendant objected to the prosecutor's 
handling of the murder weapon during the prosecutor's cross-examination of defendant. 
Accordingly, that issue is preserved. However, he did not object to the remaining instances of 
alleged misconduct or he did not object on the same basis now presented on appeal. Therefore, 
the majority of defendant's claims of misconduct are unpreserved. See id 

Generally, issues of prosecutorial misconduct are reviewed de novo to determine whether 
the defendant was denied a fair and impartial trial. Id. However, unpreserved claims of 
prosecutorial misconduct are reviewed for plain error affecting substantial rights. People v 
Gaines, 306 Mich App 289, 308; 856 NW2d 222 (2014). Under this standard, "[r]eversal is 
warranted only when plain error resulted in the conviction of an actually innocent defendant or 
seriously affected the fairness, integrity, or public reputation of judicial proceedings." People v 
Callon, 256 Mich App 312, 329; 662 NW2d 501 (2003). "Further, we cannot find error 
requiring reversal where a curative instruction could have alleviated any prejudicial effect." Id 
at 329-330. 

"[A]llegations of prosecutorial misconduct are considered on a case-by-case basis, and 
the reviewing court must consider the prosecutor's remarks in context." Bennett, 290 Mich App 
at 475. The propriety of a prosecutor's remarks will depend on the particular facts of the case, 
meaning that "a prosecutor's comments must be read as a whole and evaluated in light of defense 
arguments and the relationship they bear to the evidence admitted at trial." Callon, 256 Mich 
App at 330. "Prosecutors are typically afforded great latitude regarding their arguments and 
conduct at trial." People v Unger, 278 Mich App 210,236; 749 NW2d 272 (2008). 

Defendant first argues that one of the prosecutors committed misconduct when she held 
the murder weapon in an unsafe manner such that it was pointed in the direction of the jurors 
during her cross-examination of defendant. The gun in question was admitted into evidence, it 
was unloaded at the time of the incident, and, as noted, prosecutors are typically afforded great 

2 We note briefly that, even if the trial court should have instructed the jury on the presumption 
found in MCL 780.951 (1 ), defendant has not shown that it is more probable than not that this 
error affected the outcome of the proceedings. McKinney, 258 Mich App at 163: Defendant 
admitted that he shot McBride and his only claim was that he did so in self-defense. However, 
there was scant evidence of self-defense while, in contrast, the jury received detailed instructions 
on defendant's self-defense theory and the prosecutor presented ample evidence to disprove 
defendant's claim of self-defense beyond a reasonable doubt. On this record, there· is not a 
reasonable probability that the instruction at issue would have affected the outcome. 
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latituderegardingtheirconductattrial. Id. Nonetheless,defendantarguesthattheprosecutions
grandstandingwith the weaponwas improper and deprived himofa fair trial becauseat least
one of thejurors appearedstartledby the prosecutorshandlingof the gun. However, in the
courseof the trial as awhole, we cannotseethat the incident depriveddefendantof a-fair and
impartial trial. The incident wasbrief andisolated,therewas no apparent intendedpurposeto
scareanyone,and the trial court ordered the attorneys not topoint the gun at thejurors during
closing arguments.Moreover,defensecounselin factusedthe incidentto defendantsadvantage
by reminding the jury of the prosecutorsactions, and thejurys reaction, duringclosing
argument,in the contextof emphasizing his position that defendanthad brought the gun to the
door with him in order to frighten the intruderawaybecause the weapon wasscary. Underthe
circumstances,this isolated incidentdid not deny defendant a fairtrial. Cf. People vBosca,310
Mich App 1, 35; 871 NW2d 307 (2015) (finding that theprosecutorsdemonstrationwith a
circular saw used to threaten thevictims did not deprive thedefendantofa fairtrial).

Defendantalso argues that the prosecutor misstated the law during closingargument
whencommentingon the necessarymens rea to supportconvictions for the differentcharged
offenses.A prosecutorsclearmisstatementofthe law that remains uncorrected maydeprivea
defendantof a fair trial. People vGrayer, 252 Mich App 349, 357; 651 NW2d 818 (2002).
However,if thejury is correctlyinstructedon the law, an erroneouslegal argumentmadeby the
prosecutor can potentiallybe cured. Id In the instant case,defendantwas chargedwith
second-degreemurder, common-law manslaughter as a lesser includedoffense,and statutory
manslaughter underMCL 750.329. When discussingthe charged crimes duringclosing
argument,the prosecutor incorrectly commentedthat, bad thedischargeof the weaponbeen
accidental,defendantwould still be guilty of second-degreemurder. This was not a correct
statementofthe law because the malice necessary tosupportsecond-degreemurderis defined
as the intentto kill, the intent to causegreatbodily harm,orthe intentto do an actin wantonand
wilful disregardofthe likelihood that thenaturaltendencyof suchbehavioris to causedeathor
great bodilyharm. People v Goecke,457 Mich 442, 464; 579 NW2d 868 (1998). Contraryto
the prosecutorsframing of the issue, an actdoneaccidentally,or even withgrossnegligence,
would not constitute malice. See id. at 466-467;People v Holtschlag,471 Mich 1, 21; 684
NW2d730 (2004);CJI2d7.1.

However, any error in theprosecutionsexplanationof the law in this regard did not
deprive defendantof a fair trial because the trial court properly instructed thejury on the
elementsof second-degreemurderandthe lesser included offenseofcommon-lawmanslaughter
and, in particular, thespecificmens reanecessaryto supporta second-degreemurderconviction
as opposed to the lesseroffenseofcommon-lawinvoluntarymanslaughter. Thejury was further
instructedthat if therewas a conflict between the trialcourtsexplanationof the law andthat
offered by the attorneys, thejury must follow the trial courts instructions. Under these
circumstances,any misstatementof the law by the prosecutor did not affectdefendants
substantialrights. SeeGrayer,252 Mich App at357.

Defendantnextarguesthat the prosecutor misstated the law whendiscussingtheelements
of statutory involuntarymanslaughter byfailing to acknowledge that self-defense could beused
as a defense to this chargeand suggestingthat therewasno disputethat the elementsof this
offensehad beenshown. Our reviewof the record reveals that the prosecutor merelyarguedthat
the elementsofthe offensehadbeenestablished,andweseenothingimproperin this argument.
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"grandstanding with the weapon" was improper and deprived him of a fair trial because at least 
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course of the trial as a whole, we cannot see that the incident deprived defendant of a ·fair and 
impartial trial. The incident was brief and isolated, there was no apparent intended purpose to 
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prosecutor can potentially be cured." Id. In the instant case, defendant was charged with 
second-degree murder, common-law manslaughter as a lesser included offense, and statutory 
manslaughter under MCL 750.329. When discussing the charged crimes during closing 
argument, the prosecutor incorrectly commented that, had the discharge of the weapon been 
accidental, defendant would still be guilty of second-degree murder. This was not a correct 
statement of the law because the malice necessary to support second-degree murder "is defined 
as the intent to kill, the intent to cause great bodily harm, or the intent to do an act in wanton and 
wilful disregard of the likelihood that the natural tendency of such behavior is to cause death or 
great bodily harm." People v Goecke, 457 Mich 442, 464; 579 NW2d 868 (1998). Contrary to 
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would not constitute malice. See id. at 466-467; People v Holtschlag, 471 Mich 1, 21; 684 
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However, any error in the prosecution's explanation of the law in this regard did not 
deprive defendant of a fair trial because the trial court properly instructed the jury on the 
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and, in particular, the specific mens rea necessary to support a second-degree murder conviction 
as opposed to the lesser offense of common-law involuntary manslaughter. The jury was further 
instructed that if there was a conflict between the trial court's explanation of the law and that 
offered by the attorneys, the jury must follow the trial court's instructions. Under these 
circumstances, any misstatement of the law by the prosecutor did not affect defendant's 
substantial rights. See Grayer, 252 Mich App at 357. 

Defendant next argues that the prosecutor misstated the law when discussing the elements 
of statutory involuntary manslaughter by failing to acknowledge that self-defense could be used 
as a defense to this charge and suggesting that there was "no dispute" that the elements of this 
offense had been shown. Our review of the record reveals that the prosecutor merely argued that 
the elements of the offense had been established, and we see nothing improper in this argument. 
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Moreover, while the prosecutor did not discussself-defensein relation to this charge, thetrial
court instructed thejury on self-defenseand defensecounselargued for theapplicability ofthis
defense. Defendant has notshownplain error andhe is notentitled to reliefon this basis.

Defendantalso assertsthat, with respect toself-defense,the prosecutormisstatedthe law
whensheasserted thatdefendanthadotheroptionssuch as keeping thedoorshutand going to a
different partof [his] houserather than engaging withMcBride. Troublingly, the prosecutor
assertedthatgoing to a different partof the house could not be characterized asretreating.To
theextentthe prosecutorsuggestedthat defendant had an obligationto retreatto anotherareaof
his home,this was improper because a persondoesnot have a dutyto retreat inhis or her own
home. People vRichardson,490 Mich 115, 121; 803 NW2d 302 (2011). However, this
potentially misleading remark does notentitle defendant to relief because elsewhere the
prosecutorexpresslyacknowledgedthat thereis no duty to retreat in apersonsown home, the
trial court instructedthejury that apersondoes not have a duty to retreat while inhis orher own
home, and thejury was informed that a porchis considered partof a home. Given the proper
instructionby the trial court, anymisstatementby the prosecutor did notaffect defendants
substantialrights. SeeGrayer, 252Mich App at357.

Next, defendantargues that the prosecutorimproperly vouched fordefendantsguilt
when she stated that she hadseenmore homicide cases than[she] care[d] to recall, that this
caseis no different than a typical murdercase,that defendant wasno different thana typical
murder defendant,and that [m]urder defendants try to deflect, try to lief,][t]ry to get
themselves outof trouble. In a relatedargument,defendantalso argues that the following
statementsby the prosecutor during closingargumentwereimproper:

Becauseourjob, ladies andgentlemen,is to see that justiceis served. Our
job is to prosecute theguilty. And yourjob is to make thatdetermination.You
decide whether or notwevedoneourjob properly. Thatsyourdecision.

You have to tell us whetheror not weve metourburden. We dont run
awayfrom ourburden. Its our burden. Thatswhatourconstitutionsays. We
dont takeit lightly that we would charge a home owner.We dont take that
lightly.

Theresplenty of homeownersthathaventbeencharged.We look at the
law. We are guided by what thelaw requires. And the law inthis case required.a
chargeofmurder in thesecond degree.And theintentionallyaiming thatgun.

You guys get to make the finalcall. Theresno self-defensehere.
Wheresthe fear?Wheresthe fear?

It is improper for a prosecutorto use the prestigeof the prosecutorsoffice to inject
personal opinion or for the prosecutor to ask thejury to suspendits powerofjudgementin favor
of the wisdomor beliefof theprosecutorsoffice. Peoplev Bahoda,448 Mich 261, 86; 531
NW2d659 (1995). In this case, viewed inisolation,someofthe prosecutorsremarks couldbe
understood as aninvitation for the jury to suspendits own critical analysisof the evidenceand
accept theprosecutorsassurancesof the defendantsguilt. Viewed in context,however, the
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You guys get to make the final call. There's no self-defense here. 
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It is improper for a prosecutor to use the prestige of the prosecutor's office to inject 
personal opinion or for the prosecutor to ask the jury to suspend its power of judgement in favor 
of the wisdom or belief of the prosecutor's office. People v Bahoda, 448 Mich 261, 286; 531 
NW2d 659 (1995). In this case, viewed in isolation, some of the prosecutor's remarks could be 
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remarksconstitutedan argument,albeit unarthilly presented, that the prosecution had metits
burdenin overcomingdefendantsself-defenseclaim. The prosecutor repeatedly stated that it
was up to thejury to decide whether theprosecutionhad metits burdenofproving defendant
guilty. Moreover, any improperprejudicial effect could have beencured by an appropriate
instruction,uponrequest. Accordingly,therewasno outcome-determinativeplain error. Unger,
278 Mich App at235.

Defendant nextarguesthat a prosecutorimproperlydenigrateddefensecounselwhenshe
discussed the fact that defendant had changedhis initial claim that theshootingwas accidentalto
a claim thathe actedin self-defense. A prosecutor may notpersonallyattack defense counsel.
People v McLaughlin,258Mich App 635, 646;672NW2d 860 (2003). Likewise, theprosecutor
may notpersonallyattack thedefendantwith intemperateandprejudicial remarks,andmaynot
suggestthat a defendantordefensecounselis trying to manipulateormisleadthe jury. People v
Light, 480 Mich 1198; 748 NW2d 518 (2008);Bahoda,448 Mich at 283; People vWatson,245
Mich App 572, 592;629 NW2d 411(2001). Viewed as awhole, the thrustof the prosecutors
argumentwas to properlysuggestthat defendantshouldnot be believed when he stated thathe
was in fear when heshot McBride because he had earlier impliedto the police that the shooting
wasaccidental. But in doingso, the prosecutor improperly accused defensecounselofhaving
coacheddefendantto changehis story to oneof self-defense.This typeof attack on defense
counsel was wholly inappropriate. See Light, 480 Mich at 1198. However, becausean
appropriatejury instruction could havecured any perceived prejudice, reversalis not required.
Unger,278 Mich App at235.

Defendantalso argues that the prosecutorimproperly appealed to thejurors sympathy
for McBride and mischaracterized the defensecounselsself-defense argument as anattackon
thevictims character. Appealsto thejury to sympathize with the victim constituteimproper
argument. Watson,245 Mich App at 591. However, an otherwise improperremarkmaynot
require reversal when offered in responseto an issueraisedby defensecounsel. Dobek, 274
Mich App at 64. Such is the casehere. That is, the prosecutorsrebuttal argument was
responsive to defensecounselsearlierargumentthat focused onthe victims actions. Defense
counselarguedthat McBride was in the processofchangingbecause she wascomingdown
from her intoxication, and claimed thatalcohol is what causedall of this. The prosecutors
rebuttal argument,essentially that19-year-oldMcBride did not deserve to die simply because
she was drunkand high, was responsiveto defensecounselsargument. Moreover, any
prejudicial effect could have been cured with ajury instruction upon request,meaningthat
defendanthas not shown plainerror. Unger,278 Mich App at235.

For these reasons, defendantis not entitled to reversal on thebasis of this issue. The
prosecutorsconduct did not denydefendanta fairtrial.

III. DOUBLE JEOPARDY

Defendant next argues thathis convictionsfor both statutory involuntarymanslaughter
and second-degreemurder, arisingfrom the deathof one victim, violate the doublejeopardy
prohibition againstmultiple punishments for the sameoffense. In particular, defendant argues
that doublejeopardyprinciplesshould preventconvictions for bothsecond-degreemurderand
statutorymanslaughterunderMCL 750.329because the crimes contain contradictoryelements
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insofar asmurderrequires malice whileMCL 750.329(1) specifies thatstatutorymanslaughter
must becommittedwithoutmalice.

We review this questionof constitutionallaw de novo. People v Nutt, 469 Mich 565,
573; 677 NW2d 1 (2004). The DoubleJeopardyClauseof the Fifth Amendment provides that
no personshallbe subject for the same offence to be twice put injeopardyof life or limb. . . .

US Const V. In People vMiller, 498 Mich 13, 17-19; 869NW2d 204 (2015),our Supreme
Court recently provided acomprehensiveoverview of the constitutional double jeopardy
protections,and, in particular, theanalysisto use when determining whetherdual convictions
violate themultiple punishmentsstrandof double jeopardy:

Themultiple punishmentsstrandofdoublejeopardyis designed toensure
that courts confinetheirsentencesto thelimits establishedby theLegislatureand
thereforeacts as arestrainton the prosecutor and theCourts. The multiple
punishmentsstrandis not violated[w]here a legislaturespecifically authorizes
cumulative punishment undertwo statutes. . . . Conversely, where the
Legislature expresses aclearintentionin theplain languageofastatuteto prohibit
multiple punishments, it willbe a violationofthemultiple punishmentsstrandfor
a trial courtto cumulativelypunisha defendantfor both offenses in asingle trial.
Thus, the questionof what punishmentsare constitutionally permissibleis not
different from the questionof what punishmentsthe LegislativeBranch intended
to be imposed.

The Legislature,however,does notalwaysclearly indicate its intent with
regardto the permissibility of multiple punishments.When legislative intent is
not clear, Michigan courtsapply the abstractlegal elementstest articulatedin
[Peoplev Ream,481 Mich 223; 750NW2d 536 (2008),] to ascertain whether the
Legislature intendedto classif~two offenses as thesameoffense for double
jeopardypurposes. This test focuseson the statutoryelementsof the offenseto
determine whether the Legislatureintendedfor multiple punishments. Under the
abstract legal elements test, itis not a violationof doublejeopardyto convict a
defendantof multiple offensesif eachof the offenses for whichdefendantwas
convicted has anelementthat the other doesnot. . . . This meansthat, under the
Ream test, two offenses willonly be considered thesameoffensewhere it is
impossible to commit the greater offensewithout also committing the lesser
offense.

In sum, when considering whethertwo offenses are thesameoffensein
the contextofthe multiple punishmentsstrandof doublejeopardy,we must first
determine whether thestatutory languageevinces alegislative intent with regard
to the permissibility of multiple punishments. If the legislative intent is clear,
courtsare required to abideby this intent. If, however,the legislativeintent is not
clear, courtsmust then apply theabstractlegal elements test articulated inReam
to discernlegislativeintent. [Footnotesomitted.]

Consequently,to determine whether thereis a doublejeopardyviolation in this case, we
first consider whether thestatutory languageevinces a clear intent with respect to the
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permissibility of multiple punishments. Id. In particular,the two statutesat issueare MCL
750.317 andMCL 750.329(1).Second-degreemurderis codified atMCL 750.317, which states:

All other kinds of murder shall be murderof the second degree, and shall be
punishedby imprisonment in the state prison for life,orany termof years,in the
discretionofthe court trying thesame.

In comparison,statutory involuntarymurderis set forth in MCL 750.329(1),which provides:

A person whowounds,maims,or injures another personby discharging a
firearm thatis pointedor aimedintentionallybut without malice at another person
is guilty ofmanslaughterif thewounds, maiming,or injuries resultin death.

Neitherstatute includeslanguagethat plainly indicates whether or not theLegislature
intended to authorizemultiple punishments.Cf. Miller, 498 Mich at 22-23. In Miller, the Court
found that the express authorizationofmultiple convictionsin one sectionof the OWl statute in
contextofa multi-sectionstatute whereothersectionsweresilent asto multiple convictionswas,
in fact, clearevidenceof an intent toexclude multiple convictions for violations of other
sectionsof the same act.Id. at 24-25. No suchargumentis offered in thiscase. Instead,
defendantargues on appeal that the legislative intent to prohibit multiple punishmentsis
expressed in the inconsistency betweensecond-degreemurder andMCL 750.329(1),insofar as
second-degreemurder requires a findingof malice while MCL 750.319(1) involves .a crime
committedwithout malice. SeePeople v Smith,478 Mich 64, 70; 731 NW2d 411(2007).
Defendantcitesno authorityfor thisproposition,norare weawareofany. To the contrary,when
an offense requires criminalintent, the necessarymensrea is simply an elementof the offense.
See,generally,People v Kowalski,489 Mich 488, 499 n 12; 803 NW2d 200 (2011). And,when
comparing elements under the abstractlegal elements test,if offenses contain differing elements,
conviction under both does notconstitutea doublejeopardyviolation.3 SeePeoplev Strawther,
480 Mich 900; 739NW2d 82 (2007);People vWerner,254 Mich App 528, 535-536;659 NW2d
688 (2002). In short, the abstractlegal elements test appliesin this caseand, given that the
offenses atissueobviouslyinvolve differentelements,there wasno doublejeopardyviolation.
SeeSmith,478 Mich at 70 (detailing differing elementsof second-degreemurder andstatutory
manslaughter);Strawther,480 Mich at900.

IV. SENTENCING

~ Indeed, whiledefendantframes hisargumentas oneinvolving doublejeopardyprinciples, in
actualityhis complaintis that thejury reached inconsistent verdicts insofar as it convictedhimof
bothsecond-degreemurder requiring maliceandstatutoryinvoluntary manslaughter underMCL
750.329(1), which must be committed without malice.As noted, this claimof inconsistency
does notamountto a doublejeopardyviolation. SeegenerallyPeople vWilson, 496 Mich 91,
102; 852 NW2d 134 (2014). Moreover, inconsistentverdicts within asingle jury trial are
permissible and do not require reversal.People v Putman,309 Mich App 240; 870 NW2d593
(2015). Juries are not held to any rules of logic nor are they requiredto explaintheirdecisions.
People vVaughn,409 Mich 463, 466; 295 NW2d354 (1980).
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Defendant lastly argues that he is entitled to resentencingbecausethe trial court
sentenced him at the lowend of the sentencing guidelinesrange, basedon its erroneousbelief
that it wasboundto sentencehim within theguidelinesrange absent asubstantialandcompelling
reasonfor adeparture. In keeping withthis Courtsdecisionin Peoplev Terrell, Mich App
_; — NW2d— (2015) (Docket No.321573),weremand forCrosbyproceedings in accordance
with theprocedures setforth in Lockridge.

In Lockridge,498 Mich at 364, our SupremeCourt held thatthe rule from Apprendiv
NewJersey,530 US 466; 120 S Ct 2348; 147 L Ed 2d 435 (2000), asextendedby Alleynev
United States,570 US _; 133 5 Ct 2151; 186 L Ed 2d 314 (2013), appliesto Michigans
sentencingguidelines and renders them constitutionally deficient the extent to which the
guidelinesrequirejudicial fact-findingbeyond the factsadmittedby the defendantor found by
thejury to scoreoffensevariablesthat mandatorilyincreasethe flooroftheguidelinesminimum
sentence range. . . . To remedy theconstitutional violation,the CourtseveredMCL 769.34(2)
to the extent that itis mandatoryand held thatsentencingcourtswill hereafter notbe bound
by the applicable sentencing guidelinesrange[.] Lockridge,498 Mich at 391-392. The Court
also struck downMCL 769.34(3),which required asubstantialand compelling reasonto
depart from the guidelinesrange,and held that a court mayexerciseits discretionto departfrom
the guidelines rangewithout articulating substantialand compelling reasons. Id. Following
Lockridge,a departure sentenceneed only bereasonable.SeePeople v Steanhouse, Mich
App ; — NW2d— (2015) (DocketNo. 318329),slip op at21-24.

With respect to adefendantsentitlement to relief on appeal,in Lockridge, the Court
specified that unpreservedclaims of error involving judicial fact-finding weresubjectto plain
error analysis and that plainerror cannot be established when(1) facts admitted by the
defendantand (2) facts foundby thejury were sufficient to assessthe minimum numberof OV
points necessaryfor thedefendantsscoreto fall in thecell ofthesentencinggrid under whichhe
or she wassentenced.Lockridge,498 Mich at 394-395. Conversely,a defendantwill have
made a threshold showingof error if there is no upward departure involvedand the facts
admittedby a defendantor found by thejury verdict were insufficientto assessthe minimum
numberof OV points necessary for thedefendantsscoreto fall in thecell ofthesentencinggrid
under whichhe or she wassentence. Id at 395. A defendantwho makes this threshold
showingofpotentialplain error is entitledto a Crosbyremandfor further inquiry. Id.

Following Lockridge,this Court hasaddressedpreservedclaims of sentencingerror and
determinedthat aCrosbyremandis appropriate,even in the absenceof evidence that judicial
fact-findingincreasedthe minimumsentence,if the trial courtsuseof thesentencing guidelines
was mandatory at the timeofsentencing.Mostnotably, in Terrell, thisCourt explained:

In [Peoplev Stokes,— Mich App _; — NW2d — (2015)]this Court concluded
that where judicially-found facts increasedthe minimum sentence guidelines
range, the proper remedy wasto remandfor the Crosbyprocedureto be followed
to determine whether theerror washarmless. In this case,however,anyjudicial
fact-finding did not increase the minimum sentence guidelinesbecause the
scoring was supportedby thejury verdict. Nonetheless, we adopt the remedy
crafted in Stokesas theappropriateremedy here, becauseregardlessof the fact
that judicial fact-finding did not increase defendantsminimum sentence
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guidelinesrange,the trial courtscompulsoryuseof theguidelineswaserroneous
in light of Lockridge. Here, the trial court was not obligated tosentence
defendant within the minimum sentence guidelinesrange and, instead, was
permitted to depart from theguidelinesrange without articulating asubstantial
and compelling reason,so long as theresulting sentencewas itself reasonable.
Therefore,we concludethat aremandfor the Crosbyprocedureis necessary to
determine whether the errorresulting from the compulsory useof the guidelines
washarmless.[Terrell, slip op at 9 (footnotes omitted).]

In this case,the sentencing guidelinesasscoredresulted in a recommended minimum
sentencerangeof 180 to300 months or life. Thetrial court imposed asentenceat the lowestend
of that range. In doing so, the court commented that itcannotgo below theguidelines.
Defendantdid notobjectat sentencing,and he does notargueon appealthat judicial fact-finding
altered the minimumguidelinerange as required toestablishplain error underLockridge. But,
defendantdid move thisCourt for a remandfor resentencing underLockridge. UnderTerrell,
this wassufficient to preservehis Lockridge challenge. See Terrell, slip op at 8 & n 38.
Moreover,as in Terrell, defendant wassentencedbefore the Supreme Court decidedLockridge,
which significantly altered the manner in which a trial courtis to consider and apply thestatutory
sentencingguidelines. Consequently,because the trialcourts compulsoryadherenceto the
guidelinesrange waserroneous,in keepingwith Terrell, we remandfor Crosbyproceedings.
Defendanthas the optionof avoiding resentencingby promptly notifying the trial court of that
decision.Lockridge,498 Mich at 398. If notification is not receivedin a timely manner, thetrial
courtshouldcontinuewith theCrosbyproceedings as describedin Lockridge.

Affirmed and remanded for further proceedings consistent with thisopinion. We do not
retain jurisdiction.

Is! CynthiaDianeStephens
/s! JoelP. Hoekstra
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Before: STEPHENS,P.J.,andHOEKSTRA and SERVITTO,JJ.

SERvIrro,J. (dissentingin part andconcurringin part).

I respectfully dissentfrom themajoritysconclusion thatdefendantsconvictionsfor both
statutory involuntary manslaughter andsecond-degreemurder,arising from the deathof one
victim, do not violate the doublejeopardyprohibition againstmultiple punishmentsfor the same
offense. In all other respects, I concur with themajority.

The majority sets forth the correct analysis to use in orderto determinewhetherdual
convictions violate themultiple punishmentsprohibition of doublejeopardy. As statedin
People v Miller,498 Mich 13, 18; 869 NW2d 204 (2015),the multiple punishments strandof
doublejeopardyis not violatedif the Legislaturespecifically authorizescumulative punishment
under twostatutes.And, where the Legislature expresses a clear intention in astatuteto prohibit
multiple punishments,it will be a violationof themultiple punishmentsstrandfor a trial court
to cumulativelypunish adefendantfor both offenses in asingletrial. Id. Thus:

whenconsideringwhethertwo offenses are thesameoffensein the contextof
the multiple punishmentsstrand of doublejeopardy,we must first determine
whetherthe statutory languageevinces alegislative intent with regard to the
permissibilityofmultiple punishments.If the legislative intentis clear,courts are
required to abideby this intent. If, however, the legislative intent is not clear,
courts must then apply theabstractlegal elements test articulatedin [Peoplev]
Ream[, 481 Mich 223; 750 NW2d 536 (2008)] to discern legislative intent.
[Miller, 498 Mich at 19].

I disagree,however,with the majoritys conclusion that neither the statute governing second
degree murder,MCL 750.317, nor the statute governing involuntarymanslaughter,MCL
750.329(1), plainlyevincea legislativeintent with respectto multiple punishments.Becauseof
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I respectfully dissent from the majority's conclusion that defendant's convictions for both 
statutory involuntary manslaughter and second-degree murder, arising from the death of one 
victim, do not violate the double jeopardy prohibition against multiple punishments for the same 
offense. In all other respects, I concur with the majority. 

The majority sets forth the correct analysis to use in order to determine whether dual 
convictions violate the "multiple punishments" prohibition of double jeopardy. As stated in 
People v Miller, 498 Mich 13, 18; 869 NW2d 204 (2015), the multiple punishments strand of 
double jeopardy is not violated if the Legislature specifically authorizes cumulative punishment 
under two statutes. And, where the Legislature expresses a clear intention in a statute to prohibit 
multiple punishments, "it will be a violation of the multiple punishments strand for a trial court 
to cumulatively punish a defendant for both offenses in a single trial." Id. Thus: 

when considering whether two offenses are the "same offense" in the context of 
the multiple punishments strand of double jeopardy, we must first determine 
whether the statutory language evinces a legislative intent with regard to the 
permissibility of multiple punishments. If the legislative intent is clear, courts are 
required to abide by this intent. If, however, the legislative intent is not clear, 
courts must then apply the abstract legal elements test articulated in [People v] 
Ream[, 481 Mich 223; 750 NW2d 536 (2008)] to discern legislative intent. 
[Miller, 498 Mich at 19]. 

I disagree, however, with the majority's conclusion that neither the statute governing second 
degree murder, MCL 750.317, nor the statute governing involuntary manslaughter, MCL 
750.329(1), plainly evince a legislative intent with respect to multiple punishments. Because of 
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my disagreement,I would further find that the test articulated inReam, supra,need notbe
utilized.

MCL 750.317 states, simply,that [a]ll other kinds of murder shall be murderof the
second degree, and shall bepunishedby imprisonment in the stateprisonfor life, or any termof
years, in the discretionof the court trying thesame. While this statuteitself does not define
what, exactly,constitutesseconddegree murder, orarticulatethespecific elements necessary to
convict adefendantof thecrime, it is long familiar thatseconddegree murderfinds its genesisin
the commonlaw. See,Peoplev King, 58 Mich App 390, 401;228 ~TW2d391 (1975). Indeed,at
commonlaw, murder embracedall unlawful killing donewith maliceaforethought. Peoplev
Scott,6 Mich 287, 292 (1859). As explainedin Scott,

Murderunderourstatuteembraceseveryoffensewhich would have beenmurder
at common law, and it embracesno other crime. But murder is not always
attended with the same degreeof wicked design,or, to speak moreaccurately,
with thesamedegreeofmalice. .

The statute,recognizing the proprietyof continuingto embracewithin the same
classall casesofmaliciouskilling, has,nevertheless,divided these offenses into
different gradesfor the purposesof punishment,visiting those which manifest
deepmalignitywith the heaviest penalties known to ourlaw, and punishingall the
rest accordingto a slidingscale,reaching,in the discretionofthe court,from a
very moderate imprisonment to nearly the same degreeof severity prescribed for
thoseconvictedof murderin the first degree. Eachgradeof murderembraces
some caseswherethereis a directintentto takelife, andeachgradealsoembraces
offenseswherethe directintent wasto commitsomeothercrime. .

we hold murder in the first degree to be that whichis willful, deliberate,and
premeditated,and all othermurdersto be murder in theseconddegree.

[Scott,6 Mich at292-294]

Thus, it is hardly anewprinciple that both atcommonlaw and today,one of the elementsof
second degree,or common-law,murderis malice. People v Goecke,457 Mich 442, 463;579
NW2d 868 (1998). The malice necessary tosupportsecond-degreemurderis defined as the
intent tokill, the intentto causegreat bodilyharm,or the intentto do an act in wantonand wilful
disregardof the likelihood that thenatural tendencyof suchbehavioris to causedeathor great
bodilyharm. Id. at466.

The manslaughterstatute, MCL 750.329(1),provides that[a] person whowounds,
maims,or injures another personby discharging a firearm thatis pointedor aimed intentionally
but without malice at another personis guilty of manslaughterif the wounds, maiming, or
injuries result in death. The clearlanguagein MCL 750.329(1) clearlyand specifically
excludesa mens reaof malice. And, the common-lawdefinition of manslaughteris the
unintentional killingof anothercommittedwith a lessermensrea [than the malice required for
murder] of grossnegligenceor an intent to injure[.] Peoplev McMullan, 284 Mich App 149,
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years, in the discretion of the court trying the same." While this statute itself does not define 
what, exactly, constitutes second degree murder, or articulate the specific elements necessary to 
convict a defendant of the crime, it is long familiar that second degree murder finds its genesis in 
the common law. See, People v King, 58 Mich App 390,401; 228 NW2d 391 (1975). Indeed, at 
common law, "murder" embraced all unlawful killing done with malice aforethought. People v 
Scott, 6 Mich 287,292 (1859). As explained in Scott, 

Murder under our statute embraces every offense which would have been murder 
at common law, and it embraces no other crime. But murder is not always 
attended with the same degree of wicked design, or, to speak more accurately, 
with the same degree of malice. . .. 

The statute, recognizing the propriety of continuing to embrace within the same 
class all cases of malicious killing, has, nevertheless, divided these offenses into 
different grades for the purposes of punishment, visiting those which manifest 
deep malignity with the heaviest penalties known to our law, and punishing all the 
rest according to a sliding scale, reaching, in the discretion of the court, from a 
very moderate imprisonment to nearly the same degree of severity prescribed for 
those convicted of murder in the first degree. Each grade of murder embraces 
some cases where there is a direct intent to take life, and each grade also embraces 
offenses where the direct intent was to commit some other crime. . .. 

. . . we hold murder in the first degree to be that which is willful, deliberate, and 
premeditated, and all other murders to be murder in the second degree .... 

[Scott, 6 Mich at 292-294] 

Thus, it is hardly a new principle that both at common law and today, one of the elements of 
second degree, or common-law, murder is malice. People v Goecke, 457 Mich 442, 463; 579 
NW2d 868 (1998). The malice necessary to support second-degree murder "is defined as the 
intent to kill, the intent to cause great bodily harm, or the intent to do an act in wanton and wilful 
disregard of the likelihood that the natural tendency of such behavior is to cause death or great 
bodily harm." Id. at 466. 

The manslaughter statute, MCL 750.329(1), provides that "[a] person who wounds, 
maims, or injures another person by discharging a firearm that is pointed or aimed intentionally 
but without malice at another person is guilty of manslaughter if the wounds, maiming, or 
injuries result in death." The clear language in MCL 750.329(1) clearly and specifically 
excludes a mens rea of malice. And, the common-law definition of manslaughter is ''the 
unintentional killing of another committed with a lesser mens rea [than the malice required for 
murder] of gross negligence or an intent to injure[.]" People v McMullan, 284 Mich App 149, 
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152; 771 NW2d 810 (2009) (internal quotationsand citation omitted), affd 488 Mich 922
(2010).

There would have beenno needto add the limitationbut without malice in the
manslaughterstatutehad the Legislature intendedto authorize dual punishmentsfor both second
degree murder and manslaughter under thesecircumstances.Rather, the Legislature would have
simply remainedsilent on the mens reaelement. The fact that it did not do so supports a
conclusion that the Legislatureexpresseda clear intentin the manslaughterstatuteto prohibit
multiple punishmentsfor manslaughterandmurder. SeeMiller, 498 Mich at 18. And, we must
presume that the Legislatureknowsofthe existenceofthe commonlaw when itacts.People v
Moreno,491 Mich 38, 46; 814 NW2d 624 (2012). Thus, in enacting the manslaughterstatute,
the Legislature was well aware thatseconddegree murder, atcommonlaw andcontinuing today,
required a malice element andexpressly and purposelyexcluded this element from the
manslaughterstatuteas adistinguishingfeature.

Given the Legislaturesawarenessof the requisite elementof malicefor second degree
murder andits expressexclusionof a malice element in the manslaughterstatute,I would find
that the Legislatureexpresseda clear intentin MCL 750.329(1)to prohibitmultiple punishments
for thesetwo crimes. Defendantsconvictions of and punishmentsfor both second degree
murder and manslaughter in the deathof one personthus violated themultiple punishments
strand of doublejeopardy. Miller, 498 Mich at 18. I would therefore vacatedefendants
manslaughter convictionon doublejeopardygrounds and,on remand, direct thetrial to consider
(in addition to theLockridge sentencingissue) whateffect, if any, vacating themanslaughter
convictionhason defendantsappropriatesentence.

!s! DeborahA. Servitto

People v Lockridge,498 Mich 358; 870NW2d 502(2015).
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There would have been no need to add the limitation "but without malice" in the 
manslaughter statute had the Legislature intended to authorize dual punishments for both second 
degree murder and manslaughter under these circumstances. Rather, the Legislature would have 
simply remained silent on the mens rea element. The fact that it did not do so supports a 
conclusion that the Legislature expressed a clear intent in the manslaughter statute to prohibit 
multiple punishments for manslaughter and murder. See Miller, 498 Mich at 18. And, we must 
presume that the Legislature "knows of the existence of the common law when it acts." People v 
Moreno, 491 Mich 38, 46; 814 NW2d 624 (2012). Thus, in enacting the manslaughter statute, 
the Legislature was well aware that second degree murder, at common law and continuing today, 
required a malice element and expressly and purposely excluded this element from the 
manslaughter statute as a distinguishing feature. 

Given the Legislature's awareness of the requisite element of malice for second degree 
murder and its express exclusion of a malice element in the manslaughter statute, I would find 
that the Legislature expressed a clear intent in MCL 750.329(1) to prohibit multiple punishments 
for these two crimes. Defendant's convictions of and punishments for both second degree 
murder and manslaughter in the death of one person thus violated the multiple punishments 
strand of double jeopardy. Miller, 498 Mich at 18. I would therefore vacate defendant's 
manslaughter conviction on double jeopardy grounds and, on remand, direct the trial to consider 
(in addition to the Lockridge1 sentencing issue) what effect, if any, vacating the manslaughter 
conviction has on defendant's appropriate sentence. 

Isl Deborah A. Servitto 

1 People v Lockridge, 498 Mich 358; 870 NW2d 502(2015). 
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Michigan Supreme Court 
Lansing, Michigan 

Bridget M. McCormack, 
  Chief Justice 

David F. Viviano, 
Chief Justice Pro Tem 

Stephen J. Markman 
Brian K. Zahra 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh, 

Justices

Order 
June 5, 2020 

153828 (80) 

PEOPLE OF THE STATE OF MICHIGAN, 
Plaintiff-Appellee, 

v SC: 153828 
COA: 324018  
Wayne CC: 14-000152-FC 

THEODORE PAUL WAFER, 
Defendant-Appellant. 

_________________________________________/ 

By order of April 26, 2019, the motion for reconsideration of this Court’s March 
9, 2018 order was held in abeyance for People v Price (Docket No. 156180).  On the 
Court’s own motion, the motion for reconsideration of this Court’s March 9, 2018 order 
is again considered, and it is GRANTED with respect to the defendant’s double jeopardy 
issue.  We AMEND this Court’s March 9, 2018 order to read as follows:   

On October 12, 2017, the Court heard oral argument on the 
application for leave to appeal the April 5, 2016 judgment of the Court of 
Appeals.  On order of the Court, the application for leave to appeal is again 
considered, and it is DENIED, with respect to the defendant’s jury 
instruction and prosecutorial misconduct issues, because we are not 
persuaded that those questions presented should be reviewed by this Court. 
That part of the application for leave to appeal raising a double jeopardy 
issue remains pending.   

We further order that Justice MARKMAN’s accompanying dissenting statement to 
the Court’s March 9, 2018 order remains unchanged. 

We direct the Clerk to schedule oral argument on that part of the defendant’s 
application for leave to appeal addressing double jeopardy.  MCR 7.305(H)(1).  The 
appellant shall file a supplemental brief within 42 days of the date of this order 
addressing whether the defendant’s convictions for second-degree murder, MCL 750.317, 
and statutory manslaughter, MCL 750.329(1), violate constitutional prohibitions against 
double jeopardy.  See People v Miller, 498 Mich 13 (2015).  In addition to the brief, the 
appellant shall electronically file an appendix conforming to MCR 7.312(D)(2).  In the 
brief, citations to the record must provide the appendix page numbers as required by 
MCR 7.312(B)(1).  The appellee shall file a supplemental brief within 21 days of being 
served with the appellant’s brief.  The appellee shall also electronically file an appendix, 
or in the alternative, stipulate to the use of the appendix filed by the appellant.  A reply, if 
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I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

June 5, 2020 
t0602 

 

  
 

 
 

2 

Clerk 

any, must be filed by the appellant within 14 days of being served with the appellee’s 
brief.  The parties should not submit mere restatements of their application papers. 
 
 We direct the Clerk to schedule the oral argument in this case for the same future 
session of the Court when it will hear oral argument in People v Davis (Docket No. 
160775). 
 
 The Prosecuting Attorneys Association of Michigan and the Criminal Defense 
Attorneys of Michigan are invited to file briefs amicus curiae.  Other persons or groups 
interested in the determination of the issue presented in this case may move the Court for 
permission to file briefs amicus curiae. 
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